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YJIAHIA

Bnadan IIETPOB’ VIIK 342(497.11)
DOI: 10.5937/adpn2502009P

lIpasnu axynmem OpueunanHu HayyHu pao

Yuueepsumem y beoepady

JIA JIU JE YCTABHO ITPABO
TIAHAC U JIAJBE BAYKHO?

Caorcemax

Y paoy ce aymop 6asu npomenama obenesicja yemasnoz npasa

v npsum deyenujama XXI sexa, cnomnum u yHympauwirum gaxmo-
PUMA MUX RPOMEHA U OPYUMBEHUM AHEAICMAHOM YCIMABHONPABHE
HayKe U YCMAasHUX NPAGHUKA Y CABPEMEHO] OPYULMBEHO-NOIUMUYKO]
sajeonuyu. On 0aje najnpe ceoje uljerve peresanmuocmu KidcuiHo2
yemagHoe npasa, 0a ou ROMOM yKa3ao u Ha (hakmope mwe2o80e npe-
obpadicaja, Kao wmo cy UHMePHAYUOHATUZAYUJA YCABHO2 NPABA,
¢ jeOHe cmpane, U cagpemenu OpyumeeHO-NOIUMUYKY amoujenm y
KojeM (hyHKyuonuuLy cmape u Heke Hoguje YCmagHe uHCmumyyuje.
Aymop cmaspa Ha2aacax u Ha yiozy 2nagHux Kpeamopa yCmaeHoz

npasa — cmapoz: yCmasHoONpasHe HayKe u Hewmo Hoguje2, Koju 00-
buja na 3uauajy y opyeoj nonosunu XX eexa: ycmaegnoz cyocmaa.
Tocebno ucmuye ynocy ucmaxuymux (YCmaeHux) npaeHuxd, oye-
mwyjvhu 0a ruxosa ynoea y ocmeapuearny npoceemumebCke MUCU-
Je yemagnoez npasa mopa oumu 0080/6H0O 8UO/UBA, OeNOMBOPHA U

opeanuzosana. 3akmyuyje oa y Cpouju uma ycmasHux npasHuKd

yuja cmpyuna u HayuyHa peiesaHmHoCH Huje CHOPHA, aiu oyerbyje

0a HUCY 0080/bHO OPYUIMBEHO BUOBUBU.

Kwyune peuu: ycmaeno npaeo, ycmas, ycmagHonpasHa HayKa,
YCmMAagHu cyo0, NPOCceemumesbCKa yio2da YyCmasHoz npasd, Ucmakx-
HYmMU NPAGHUK.

AyTop je penosau npodecop Ha [IpasHom dakynrery YausepsuteTa y beorpany u cyauja
VYeraBHor cyaa Penyonuke Cpouje. EnekTpoHcka ajpeca ayTopa: vpetrov(@ius.bg.ac.rs.
ORCID: https://orcid.org/0009-0007-2674-5819.
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1. YBO/J

CaBpeMeHO yCTaBHO MPaBO, OHO KOje CE BE3yje 3a MPBE TPH JCKaIC
XXI Beka, MPUPOTHO je, C jeITHEe CTPaHe, OCTAJIO J1a CE €BOIYTHBHO Pa3BU-
ja Ha TeKOBHHaMa JTUOEPaTHO-IEMOKPATCKEe YCTABHOCTH JIPYTE MOJIOBH-
He XIX Beka u pBe nonoBuHe XX Beka, Ka0 U JIEMOKPATCKO-COIIH]jaJTHEe
Y MHTEPHALIMOHATIN30BaHE YCTABHOCTH JpyTe MOJoBHHE X X BeKa, JOK je,
C Jipyre CTpaHe, MPUCYTaH CHA)KaH yTHIIAj Pa3Boja CaBPEMEHHUX TEXHOJIO-
THja y IUTUTATHOM 00y, KOJH je TOBEO J0 YCIOCTaBJharha KOHIICTITA JTH-
TUTAIHOT KoHCTHTYITHOoHam3Ma (Joint Report of the Venice Commission
and of the Directorate of Information Society and Action against Crime,
CDL-AD(2019)016-¢; Study - Principles for a fundamental rights-compliant
use of digital technologies in electoral processes, CDL-AD(2020)037-¢;
Interpretative declaration of the Code of good practice in electoral matters as
concerns digital technologies and artificial intelligence, CDL-AD(2024)044-¢).
YcTaBHY TPaBHUIM KOjU Cy CBOje MMPAaBHUYKO 00pa30Bame U YKy IMPABHY
CIeIMjau3alijy CTUIAIA Ha MPEIoOMY JIBa BeKa, y 3peiuM Hay4YHO-HC-
TPaXUBAYKHUM TOJMHAMA C IPABOM MIOCTaBIbajy MUTAKkA KAO0 IITO j& OHO O
peneduHUCaBy I PEKOHIETITyalIl3allMji CaBPEMEHOT YCTaBHOT MpaBa. Y
no0a Kajja MHOTH TPUHIUITK U OCHOBHE HOpMe Mel)yHapoHor jaBHOT Tpa-
Ba M YHYTpAIIHET jaBHOT ITpaBa Majajy Ha HajjeJHOCTaBHU)UM ,,TeCTOBHMA
mpoBepe’* y IPaKCcH, HEOMXOIHO j€ N3HOBA ITOCTABUTH U MHUTAmhE CMHUCIIA
W J0Malliaja caBpeMeHOT YCTaBHOT TipaBa. Pedjy, 1a 1 je ycTaBHO MpaBo
U J1aJbe BXKHO, 0ap y 0a3MYHOM CMHCITY OHAKO KaKO je OMJIO IIOCTaBJbEHO
TOKOM pa3Boja nucane ycraBHoctn y XIX n XX Beky?

2. PEAEOMHUCABE U ITPEOBPAXXAJ YCTABHOI' [TIPABA

YcTaBHOM IpaBy ce MOT'y IPUAABaTH Pa3IndyuTe yiore. JenHa, Koja
CBAaKaKo HE craja y mpBe ¥ OCHOBHE, aJli j€ HECYMILHBO CBaraa Ouia usy-
3€THO BaXKHA, JeCTE HETOBa npoceemumesbcka ynoza. OBa yiora ce He MOXKe
CBECTH CaMO Ha HAyYHO-UCTPAKMBAYKY HUTH HAy4HO-00Pa30BHY KOMIIO-
HEHTY, HUTH Ha eIyKalHjy CTyJeHaTa |, IUpe, HOCHIIAIA HOJIUTHYKUX 1
JIpYTUX jaBHUX QYHKIH]ja, Tpal)aHa U IpyIITBa Y IIETUHA. YCTaBHO MPaBO
je Bumre ox Tora. OHO je TeMelb, allu M MyToKa3 u opujeHTHp. OHO penpe-
3€HTYje M IIPOMOBHIIIC HAJBUIIM IIPAaBHHU U HE CaMO TPaBHU pe3oH. M3Hax
CBEra, yCTaBHO IPABO je U YHUBEP3aJHU KJbyd 32 PEIIaBambe Kpajibe oce-
TJBUBUX M 3aIIPETEHHX CIIOPOBA U OIHOCA Y j€/THOj APYIITBEHO] 3ajeTHHIIH,
U TO HE CaMo y IpaBu, u3Mmely npkaBHe BIacTu u rpalana, Beh u 3HaTHO
mupe. YCTaBHO MPaBo jecTe, MO/ MPETIOCTAaBKOM JIa je IEMOKPATCKO, CaMO
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OTEJIOTBOpPEHH-E BIIaJaBUHE MPaBa Kao OCHOBHE IPaBHE U jeJHE Of HajBHU-
HIMX JAPYIITBEHUX BPEIHOCTH.

VY Tom cmucty, AehuHUIMja U3 YIIOCHHKA ,,YCTAaBHO MPAaBO U TOJIH-
TUYKe HHCTUTYHje  mpodecopa Parka Mapkosuha, a To je 1a je ycTaBHO
npaBo ,,(hyHJAaMeHTallHA TpaHa YHY Tpallber jaBHOT paBa‘ JaHac je mpe-
BHUIIIE TECHA, HEKAKO YaK M MpeTepano GpopMaiHa U, J0OpUM JeJIoM, TIpe-
Bazuhena. [Ipodecop Mapkosuh objammasa a je ycTaBHO IpaBo ,,pyHaa-
MEHTaJIHa IPaHa YHYTPaLIbEr jJaBHOT IIPaBa, HE U3 pa3jiora cBoje YHyTpa-
L€ CYTIEPUOPHOCTH, HETO 300T TOra IITO CE OJJHOCH Ha HajBUIIIE JPKaBHE
WHCTUTYLHMje: TOTUTHIKE HHCTUTYLIHjE€ HACYNIPOT aJIMHUHUCTPATUBHUM
uHcTuTyIMjaMa™ (Mapkosuh 2015, 29). 300r yera oBa aeuHHUIM]A TOTO-
BO y CBAaKOM CBOM €JIEMEHTY JJaHaC HHje IPUXBATIbUBA?

Ilpso, cTpora noaena Ha TOJIUTHYKE U AAMUHUCTPATUBHE HHCTUTY-
yje mpeys3eTa je U3 TpajuuoHaiHe GppaHIycke yCTaBHOIIPABHE TOKTPHHE.
[Ipema TOj ZOKTPUHU, TOTUTHYKE HHCTUTYLMj€ YNHE OPTaHH jaBHE BIACTH
(pouvoirs public) n Mexanu3mu. TH opranu Cy HajBaXXHHjU U HAjBUILH, jep
yTBpYYyjy ONIUTY MOJUTHKY jeIHE 3eMJbe (Ha MPUMEp, TO CYy, HapIaMeHT,
BJaja, med apkase). AIMUHUCTPATUBHE HHCTUTYLH]E CY XUjepapXHjCKH
HUOKE U 33J]aTaK UM je J1a CIIPOBOJC MOJUTHYKE OJITYKe M 00aBJbajy CBAKOA-
HEeBHE ApkaBHE nociose. OBa TOKTpUHA, HACTala y MPBOj MOJOBHHHE XX
BEKa, a BPJIO YTULAjHA CBE JI0 HETOBOT Kpaja, Ha IPUMEP, HEMa OJIrOBOP
Ha MUTamke IITa je ycTaBHU cyl. He ynazehu oBne y jeHo o1 cloKeHUjUX
NUTamba CaBPEMEHOT YCTaBHOT IIpaBa, a TO je MUTame MPUPOJC YCTABHOT
CYZCTBa, JeTHO je CUTYPHO. YCTaBHHM CyJ] HHj€ HH MOJUTHYKA HU aJIMUHU-
CTpaTMBHA MHCTHUTYLWja, a HU OOMYaH MU peJoBHU cya. IIpu Tom, oBaj
OpTaH je oJl CBera Tora MoHemrTo. Tako, Ha MpUMep, Y CBOjOj JOKTOPCKO]
JMCcepTanuju O MpUpOaM ycTaBHOCYAcke (yHKIHUje, Hophe Mapkosuh,
JI0Ka3yje a yCTaBHOCYACKa (yHKIMja HE MOXKE Jla Ce TIONCTOBETH HHU Ca
jennom oxn mocrojehe Tpu aApkaBHe ¢pyHkuuje. OBaj ayTop 3aKibydyje aa
yCcTaBHOCY/CKa (QyHKIIHja jecTe moceOHa apkaBHa (QyHKLHUja U HE Mpel-
CTaBJba MPOCTY KOMOMHALIN]Y 3aKOHOIABHE M CyJICKE BJIAcTH, Beh objenu-
HBaBa KOMIIOHEHTE 00€ TaKo Ja ce, y U3BECHOM CMHUCIY, TpHOJIMKaBa pe-
BU3MOHOj (YCTaBOTBOPHO]) BJIACTH, C jeqHE cTpaHe, M (YHKIHUjH BIaje, C
npyre ctpane (Mapkosuh 2024). ['ne OncMo OHIa MOTJIH CBPCTATH YCTaB-
HU cyJl, UMajyhu y BUIy 0Ba caBpeMeHa IPOMHUIIIbarba 0 yCTaBHOCY/ICKO]
(GYHKIHUjH, aKo OMCMO OCTaJIM MPH NOAETH HHCTUTYIMja Ha OHE KOje Hy !
npodecop MapkoBuh? Tek Ou ce 0BO KJIaCHYHO YCTaBHO MPaBO yIUIEIO Y
HEepa3MpCUBY MPEXY ako OM MOKyIIajo aa AeuHUIIE MpaBHY TPUPOAY
HE3aBUCHHUX Jp’KaBHUX OpraHa, HomyT, IPaBOCYIHUX CaBeTa, Kao ITO Cy
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Kozl Hac Bucoku caBeT cyacTBa 1 BHCOKHM caBeT Ty)KMJIAIITBA MM OM-
Oyncmana (3amtutHuka rpalhana). CBe HaBeAeHe HHCTUTYIIH]E, TAMO TJIe
MOCTOje, a TIOCTOje Y BEJIMKOM OPOjy CaBpEMEHHUX JIp)KaBa, HUCY HH MOJIH-
TUYKE HU aAMUHHUCTPATHBHE, a HUCY HU BHXOBa KoMOMHanuja. Jecy, me-
hyTum, ycTaBHE HHCTUTYILIMj€ H OCTBapyjy BakHe ycTaBHe ynore. Pehu na
Cy OHEe MHCTUTYLHUjE Sui generis 3HAUNIO OM MPU3HATH UM crieUPpUUHY
IpaBHY IPUPOAY, Koja Ou Ouiia TOBOJBHA J]a MX HE MOYKEMO IOJBECTH HH
MO/ IOJTUTHYKE HU MO aIMUHUCTPATHBHE HHCTUTYLH]E.

/pyeo, nozena Ha yHYTpaLIkhe jaBHO PAaBO U Mel)yHapoIHO jaBHO
MpaBo HUje cCacBUM M30pHcaHa, aju je y Mpolecy HHTepHAIlMOHAIN3a1lH]je
yCTaBHOT TIpaBa, ¢ jelHe CTpaHe, U KOHCTUTYLHOHAIN3anuje Mehynapou-
HOT IpaBa, ¢ Apyre cTpaHe, 100puM aeaom, odecmunsbeHa (Bua: [letpos
2024a, 22-24). Ta aBa nporieca, KOju MPeACTaBIbajy ,,JBE CTPAHE UCTE Me-
Jajee’, HacTaja Cy Kao OATOBOP Ha TOTAJIUTApHY MPOLUIOCT U MOLIACTH
JIBa CBETCKa paTa, U IOYMBajy Ha TPH BEJIHKa CTy0a, Koja Cy JOHEKJIE ayTo-
HOMHa aJii ¥ HePacKUAMBO MoBe3aHa. To cy: JeMOKpaTuja, JbyICKa mpaBa
W BiajaBrHa nmpasa. O oBe TpH BPEAHOCTH, IEMOKpATHja je ocTajia joul 1
HajBuIIe HanuoHaitHa. Hukan ce He roBopu o MelhyHapoaHOj AEMOKpaTH-
ju, nok cy MelhyHapoaHa BiaJaBuHa TpaBa U MelyHapoaHa JpyICKa IpaBa
0ZIaBHO YBpekeHH u3pazu. Ocraje Makap HOMUHAIHO domaine souverain
Jp>KaBe J1a ofpenn O0JIUK WIM CUCTEM BJIACTH (TapJaMEeHTapHHU, Ipeace]i-
HUYKHU WIH MOTYTPEACEIHUYKH), OOJIMK BlagaBuHE (penyOinuKa Ui Mo-
Hapxuja) U o0JIMK IpkaBHOT ypehema (yHuTapHa uiu Qenepaina Ipxkasa),
jep ce moKasalio ja CBM OBU OOJIMIIM MOT'Y MMaTH OAroBapajyhu noreHmu-
jaJ 3a IEMOKpaTHjy MoJ YCIOBOM Jia 00e30e/e MOTUTHUKY CTAOUITHOCT U
MIOITOBAa-E JbYICKUX MpaBa. Jby/cka mpaBa U BiaJaBUHA IPaBa OlaBHO
Cy MHTCpHAIIMOHAIIHU U HalHAIIMOHAJIHM KoHUenTH. IbiuxoBa 3amrura He
OCTBapyje ce caMO Ha HAIIMOHAIHOM HETO M Ha HHTEPHALIMOHATTHOM U HaJl-
HaIlMOHAJIHOM WHCTUTYIHMOHAJHOM HUBOY. OBE TBpAME MOCTAJIC Cy MaJ-
TEHE OMIITa MECTa U Ha IbHUX HaJIa3MMO MOCBY/Ia U y HallleM ycTaBy. Tako,
Ha mpumep, y 4. 3. cT. 1. YcraBa kaxe 1a je ,,BllajJaBuHa IpaBa OCHOBHA
IpeTnocTaBka YcTaBa v MOUYMBa Ha HEOTYHHBUM JbYICKUM MTpaBUMa™, a uJl.
18. cT. 2. YcTaBa nmpomupyje Haueso HemocpegHe MpuMeHe YCTaBOM 3ajeM-
YeHUX JbY/ICKHX IIpaBa 1 Ha OHa 33ajeMueHa oNnTenpuxBaliecHuM paBUInMa
mehyHnaponHor npasa, noTBpheHrM Mel)yHapOoJHIUM yrOBOPHMa M 3aKOHH-
ma. Y. 18. cT. 3. onpehyje na ce ,,onpende o JbyACKUM U MalbHHCKUM Ipa-
BUMa TyMaue y KOPUCT yHamnpelhema BpeqHOCTH AEMOKPATCKOT JPYIITBA,
carjacHo BakehnM mehyHapoIHUM CTaHIapANMa JbYJACKHX U MaFbHHCKUX
npaBa, Kao U Mpakcu MehyHapoAHUX MHCTUTYIHja KOje HAA3UPy BUXOBO
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cupoBoheme™. [Ipema un. 22. YcraBa, cy/cka 3alITUTA JBYJCKUX U MaFbHH-
CKHUX TpaBa OCTBapyje ce He caMO MpeA HAIMOHAIHUM HEro U mpea Mehy-
HapOJHUM MHCTUTYIIHjaMa.

Kpajem XX Beka HallMOHAJTHHM YCTaBHU MPABHUIM jOII YBEK CYy MO-
[JIM J]a KaXKy, MaKap y IaJbHBOM TOHY, KoJieraMa Koju ce 6aBe MehyHapoa-
HUM jaBHUM IIPaBOM Jla lbXOBO MIPABO U HUJjE MPABO, jep HBEr0BO KPLICHE
YecTOo He MpaTH MpaBHA CaHKIUja, Kao U Ja Cy U3BOpH Mel)yHaponHor jaB-
HOT IIpaBa NONPHINYHO pasyheHu, 6e3 ctpore xujepapxuje mehy muma.
Janac je 1 HalMOHATHO YCTABHO MPAaBO U3TYOHIIO CBOjY CTBApHY, a EJIOM
Y MIPUBUIHY KOXEPEHTHOCT, KOja je TouMBajia Ha KJIACUYHOM KOHIICTITY
CYBEpPEHOCTH JpKaBe M CyBEpEHOCTH Hapona. To Memmame (merging) win,
00Jbe peueHo, MPEIUTUTakEe YCTaBHOT U Mel)yHapoHOr jaBHOT mpaBa, Ha-
CTaJIO Kao MOCIeJUIa peaTHBU30Baka KJIACHYHOT KOHIIENITa CYyBEPEHOCTH,
yCIIe/l eBPONCKUX U APYTUX TPaHCHALMOHAJIHUX HHTETpanuja, iMa oap ase
cBOje mo0pe cTpaHe. JeqHO je jayame CBeCTH O TOME Ja Cy (pyHIaMeHTa-
HU TIPUHIUIN BJIaJaBUHE [TpaBa UCTH, U HA HALIMOHAJTHOM M HA MHTEpHA-
MOHATHOM HHBOY. OHH CE CBaKaKO OCTBApYjy pa3IMUYUTHUM MEXaHU3MHU-
Ma, aJ¥ je ’bHXOBa KOMIUIEMEHTApHOCT, Koja ce MpelcTaBiba Kao U Juja-
JIOT, HaKO HE HCKJbYUYje U U3BECHE oHOCce HaapeheHocTn u noapehenoctn
(na mpuMep, o0aBe3a HATMOHAJIHUX CYJIOBA U YCTABHOT CyAa Jia yckiaahyjy
CBOjy Ipakcy ca npakcom EBporickor cyza 3a jeyncka npasa y Ctpasoypy),
NocTaja OYMIJIeHA JaTOCT, KOjy HUKO He I0BOJM y uTame. pyra nodbpa
CTpaHa OBHUX Ipolieca je popMupame NoCIeHUKa jaBHOT IIpaBa Koju Mopajy
TOTOBO MOAjeHAKO H00pO Ja Biaaajy HE caMO HAlMOHAJIHUM YCTaBHHM
IpaBoOM HEro W MehyHapOAHHUM MPaBOM WM Oap HEKMM HErOBUM MHOCe0-
HUM WJIN N3BEICHUM KaTeropujama, momyT eBPOICKOT YCTaBHOT MPaBa UilH
jypucnpyaenuuje EBporickor cyaa 3a Jbyacka npasa uin EBporickor cy-
na npasae y JlykcemOypry. CaBpeMeHOM YCTaBHOM IpaBy TEPUTOPH]aI-
HU Y1 HaIlHOHAJIHU OKBHUPH MOCTAJH ¢y TecHH. CaBpeMeHO YCTaBHO MIPaBoO
je cucTeM Ha BHILE HMBOA, KOju ce mpokuMajy. To, moOpum nenom, uzpa-
aBa oJlaBHO MpuxBaheHn n3pas ,,KOHCTUTYIIMOHAJIN3aM Ha BUIIE HUBOA'
(multilevel constitutionalism). YcTaBoLeHTpU3aM je passé. YcTaB, ICTUHA,
HUKaJ HUje HU OWO jeIMHM U3BOP YCTABHOT IIpaBa, a JaHac CBaKakKo HHUje
MCKJBYYHBO HAaIlMOHAJIHA TBOPEBHHA, aKO je ¥ TO MKajJa OMo Herjae IApyrie
OCHM Y ,,pOMaHTHYAPCKUM * YIIOeHHIIMMa ycTaBHOT npaBa. lllraBume, n
yCTaBHOIIPABHH NIOPEAAK CaBpeMEHE APXKABE j€ CBOjEBPCHO MEIIAE, IITO
ou Opannysu pexiu, melange HaATMOHAIHNUX YCTAaBHUX MPUHIUIA U BPEA-
HOCTH U OHUX E€BPOIICKHX, U IIMpe MehyHapOAHUX MPUHIUIA U BPEIHO-
ctu. [Ipu Tom, Ta ,,cMema“ He moApasyMeBa yHUBEP3aJIHU PELIEHT 3a CBOje
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CIpaBJbarbe, LITO HajOOIbE MOKa3yje BAKHOCT HALTUOHAHOT Y €BPOIICKOM
ycTaBHOM Haciely, KOHLENTY KOju AeleHnjaMa OamTuHu Benenujancka
komucuja (Bartole 2015, 17-22; Bartole 2020, 33—43). Takohe, Ta ,,cme-
mra‘““ ce He CTe¥ke, OAHOCHO He okamemyje. OHa ocTaje 1a ,,Bpu’* U 3aXTeBa
HETPEKUTHO ,,MelIame . YCTaBHO aMaHAupabe JaHac ce He TpeTupa Kao
cerorphe, a TpaAUIMOHAIHN KOHLIENIT HEMPOMEHUBOCTH YCTaBa je OJaBHO
3aMEeH-CH KOHIIETITOM YCTaBHE CTA0OMIIHOCTH U YCTaBHOT HACHTUTETA, KOJU
He Hasla3e CBOje M3BOPHUIITE UCKJbYUMBO y HAIIMOHAIHO] UJIM HAPOIHOj CY-
BepeHocTH (Ilerpos 20240, 27-33). OBa TemaTHKa, K0joj HUje OMIIO MecTa y
KJIACHYHOM TIOMMakby YCTaBHOT IIPaBa, OCTaje HelperyieHO MoJbe 3a HOBA
ycTaBHO-TeopHjcka uctpaxusama (LlBeTkoBuh 2021; Hukonuh 2024). Ha
HUBOY yCTaBHE HOPME U MPaKCe, TO MEHIAhEe Pa3IHIUTHX H3BOPA JIETUTH-
MHUTETa YCTaBOTBOPHE BJIACTH M yCTaBa, KA0 U yCTABHOT MJICHTUTETA, Ha-
LMOHATHOT ¥ €BPOIICKOT, BUU ce 1 uiany 1. YcraBa CpOuje, Koju riiacu:
,»Permyonuka CpOuja je IpkaBa CpICKOT HapoJa U CBHUX I'pal)aHa Koju y 10j
KUBE, 3aCHOBaHa Ha BJIaJaBUHU IIPpaBa M COLMjaTHO] IPAaBIU, HaYeInuMa
rpal)ancke geMoKpaTHje, JbyJCKUM 1 MalbHHCKUM TIpaBuMa U cIo0ogama
Y TIPUTIAAHOCTH €BPOIICKUM MPUHIMIIUMA U BpegHocTuMa™. UncTo je3ny-
KHM TyMaudemheM, KOje OBAE HECYMIbMBO HUje JOBOJHHO, IOLLIO OU ce 110
3aKJby4Ka O €BPOIICKMM MPUHIUINMA U BPEIHOCTHMA, Kao 3aceOHOj U eK-
CTEPHOj KaTeropyju, aju OM TakaB 3aKJbydak cBakako 0wo morpemran. C
JIpyre cTpaHe, KOju Cy TO €BPOICKH MPUHIUIHN U BPEIHOCTH, KO UX Ofpe-
hyje 1 Ko je ’BUXOB TyMad, Jia JI1 Cy TO Ay TEHTUYHO €BPOIICKU MPUHITUIIH
WIM ayTeHTUYHH npuHuunU EY, kao u 1a 1 nocToju u3BecHa aHTHHOMH]a
n3Mmehy npeamOyie Ycraa, Koja IITUTH HALIMOHATIHU CYBEPEHHUTET U Te-
PUTOPHjaTTHU UHTETPUTET U MPHUBPKEHOCTH TUM €BPOIICKUM IPUHIUIIH-
Ma U BpPEIHOCTHMA, KOja jecTe caMo MPUBHIHA, TUTakba Cy KOja 3aXTeBajy
MHOT'0 IIMpa, MyJITHIUCIUIITINHAPHA 3Haka Y KojuMa ce Opuiie rpannna
u3Mel)y ycTaBHOT, OIHOCHO YHYTpalImber U Mel)yHapoJHOT jaBHOT MpaBa
(Miki¢ 2024, 639—-652).

Tpehe, mTO ce HaJOBE3Yyje Ha MPETXOAHO, YCTABHO MPABO j€ U AaJbe
(dyHIaMeHTallHa TpaHa Mpasa, aii ce BberoB (yHIaMEHTAJIHU KapakTep He
3aCHMBA Ha OBEIITaN0] Qpasu o lex superior-y Kao HajBUILIEM MTPABHO-TIO-
JUTUYKOM aKTy, HUTH Ha TOME LITO CE OHO OHOCH Ha HajBa)KHU]E TpKaB-
He nHeTuTynuje. @yHIaMEeHTallHU KapakTep YCTaBHOT MpaBa IMOYMBa Ha
yCTaBHUM IOCTaAMEHTUMA, Ha (pyHAaMEHTaIHUM YCTaBHUM NPUHIUIINMA
Y YCTaBHUM BPEIHOCTHMA, UAKO C€ OB Hajuenthe He aeduuUILy Yy QOp-
MaJIHOM yCTaBy WJIM C€ HEPETKO U He Hajlaze y (POPMaJHOM YCTaBHOM J0-
kyMmeHTy (Petrov i Manojlovi¢ 2014, 73-102). TakaB je ciyyaj ca HallUM
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ycraBoM. Ha mpumep, unan 4. YcraBa caapxu jeany (GopmaiHy mpokia-
Malujy Mojelie BIACTH, aJli je CAAPKUHCKH MPAKTUYHO HE AeuHHILIE.
Jowr ounTHju mpuUMeEp je MHPO] jJaBHOCTU Mame MO3HAT MNPUHIIMI jeInH-
CTBa MPABHOT MopeTKa u3 4ui. 4. cT. 1. Ycraa, unjy cagpxxuny oapehyje

YcraBuu cyn. BranaBuna npasa jecTe jenaH MeTa-IpaBHU NPUHIIHI, KOJU

jeyun 3. Ycraa, HaBohemeM HeroBUX OMTHHX elleMeHara, ofpeleH Buiie

(dhopmasHO M YIOCHUYKH HEro CaApKMHCKH U CYyIITHHCKH. DyHIaMeHTall-
HU KapakTep yCTAaBHOT MpaBa, JAaKJie, He MOYMBA UCKJbYUNBO HA MPUHIIH-
ny GopMmaaHe Ha TPUHIUIY (HOPMATHOT JIETaIUTETa, HErO Ha MPUHIIHITY

MaTepHjaIHOT JIeTUTUMUTEeTa. DOpMaTHH JIETUTUMHUTET KOjHU ce 3a100uja

00e30ehuBameM TpaHCIAPEHTHOCTH U MHKITY3UBHOCTH MPOLieca JOHOIICHA

ycTaBa U ydemheM CBHX pelIeBaHTHUX IPYLITBEHO-OJUTHUYKUX YUHHUIIA-
1a Hyuje 10BoJbaH. HeomxomHo je 1a ycTaBHO MpaBo, Y U3BECHOM CMHCIY,
npoHale u u3paszu pyHgaMeHTaTHEe TPUHIUIIE U BPEIHOCTHU JIEMOKpaTHje

W BIIaJIaBHHE MpaBa KOjH Cy TeMeJb CBEKOJIMKOT TPABHOT MOPETKa, OPUjeH-
TUP 32 TYMaueHhe U IPUMEHY CBHX, a HE CaMO YCTaBHUX HOPMU M KJbYH 32

OJITOHETaIE HAjCIOKEHUJUX M HAJCYNITHIHUJUX YCTaBHUX CIIOPOBA, KOjU

HacTajy OWJI0 KaJ mpaBHE HOPME HHUCY JI0OBOJBHO jacHe, OMIIO Kaj MX yOIl-
HITe ¥ Hema (paBHE MPa3HUHE).

YcraBHO mpaBo jecTe QpyHIaMEHTaJIHA rpaHa jaBHOT MpaBa U jOII

y jeITHOM CMUCITY, alli je W Taj CMHCA0 JOHEKJIC TPOMEH-EH MK Oap mMma
030MJPHUX HATOBEILTaja /1a jecTe. YCTaBHO MPaBO 3a IPUMAapHU U3BOP HMa
(bopmanHu ycTas, ajld OH BUILE HUje I Oap nMa 030MJbHUX MHIUIH]a 1a
HUje caMo U3pa3 CyBepeHOCTH Hapoa, Haluje uiu rpah)ana. Y caBpeMeHOM

MPAaBHOM CHUCTEMY, aKO C€ He MPUKIOHUMO TEOPHjH O MOJEIJHEHO] CyBepe-
HOCTH, TIOCTOjH ILTy pajiu3aM cyBepeHa. To ce orjiena He caMo y mpe-ycTa-
BOTBOPHO] (a3u (mpuIpeMa 3a JOHOLICHE WITH IIPOMEHY YCTaBa) U yCTaBO-
TBOPHOj (a3u (M3pajzia v ycBajame akTa), Hero 'y ¢a3u mberose nNpruMeHe.
HajounTtuju npumep, cana seh JenTMMUYHO MO3HAT IIUPO]j TyOIUIH, jecTe
ynora Komucuje 3a 1eMokparujy mocpeacTBoM npasa — Benenujancke Ko-
MHCHje, CaBEeTOIaBHOT TeJia 3a ycTaBHONpaBHa muTama Casera EBpone. Ko-
MHCH]ja je OCHOBaHa Jia yCTaBHO ,,yjeAuHu  EBpormy u momorse aa ce ona
npeobpasu y MaKap y KBa3u-MoJUTHUKY 3ajeTHUILY 3aj¢AHUYKUX TPHUHIIH-
na ¥ BpeaHocTH. tben npumapHu 3agatak O1o je 1a npyXH YCTaBHY ,,[IPBY
niomoh* (constitutional aid assistance) npxaBama Vctoune u LlenTpanne
EBpomne na 6u ce oBe y pa3yMHOM POKY NPUKJbYUYHIIe HOPOAULIU 3aNaIHO-
EBPOINCKHX JIpJKaBa, 03HAYCHUX Kao CTape MM CTaOuITHE IeMOKpaTHje. 3a
IpeKo TpH JeneHuje GyHKIuoHucama, Komucuja je nanexko mpommpuia
CBOj€ TOJbE JICIOBamba, HE CaMO MPOCTOPHO, ToNpruHOCEhU CTBapamy T3B.
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TpaHCHAIIMOHAJIHOT YCTaBHOT IIpaBa, HEro Uy CaApKUHCKOM CMHUCIY, U3-
rpal)yjyhu cBoje cranaapze norotoBo y u300pHOj MaTepHju, obnactu QyH-
JaMEHTAJIHUX JbYJCKUX MPaBa, PEIOBHOT U YCTAaBHOT cyicTBa. [Ipu Tom,
y (a3 mpuMeHe ycTaBa, HApOYUTO HETOBOT aMaHIMaHCKOT alalTHPaba,
CTaHJAapay U Npenopyke Benemnujancke koMucuje nocTtajy He3ao0uIa3Hu
(akTOp YyCTaBHOT MH)KEHEPUHTA U Y T3B. CTapuM AeMokpaTHjama (Petrov,
89-112, 263-278, 361-368).

Ja 11 je ycTaB JaHac €10 HallMOHATHOT CyBEpEHa U Jia JIU je AEJ0
jemHOr cyBepeHa uin Buile cyBepeHa? OQroBopH Ha OBa MUTaka MPECYA-
Ho he yTunaru Ha GU3HOHOMU]Y U CaJAP)KUHY CaBPEMEHOT YCTaBHOT IIpaBa,
Y Kao IpaBHE TPaHe M Kao HayuHE M aKaJeMCKe TUCIHILIINHE.

Hocanamme nznarame NoTBphyje Aa je y npsoj ueTBpTH X X1 Beka Ha
Jienry mpeoOpaskaj yCTaBHOT IpaBa, Koje je HOCTalno U HHTePHAIIMOHATHO 1
HaJIHAIIMOHAJIHO, YaK U TPAHCKOHTHHTEHTAHO, aJIM HUje TIpecTao aa Oyzae
y CBOjOj CYLITHHH HallMOHAJIHO. Y TOM IpoLecy npeodpaxaja, n3dpucana
ce cTpora pasnuka nu3Mel)y n3Bopa, IpuHIHIA U BpeJHOCTH MehyHapoaHoT
Y YHYTpAaIIber jaBHOT IpaBa. YCTaBHO MPaBO OCTaJo je GyHAaMeHTallHa
rpaHa IpaBa U TO, YUHU Ce, Ha jelaH AaJIeKO KOMIUICKCHUjU U CYNITUIHH-
J¥ HAUMH HETro WITO je TO OWJIO y BpeMe HallMOHAJIHUX ycTaBoTBopaua. To
CaBPEMEHO yCTaBHO MPaBO KOj€ je TOMEPHJIO HArIacak ca HallMOHAJTHUX
MNOJUTHYKUX MHCTUTYLIMja HA yCTaBHE MHCTUTYLHjE KOje HUCY caMo Ha-
MOHAIHE MJIM KOje M KaJ Cy camMO HaI[MOHAJIHE HE KOPUCTE UCKIBYYHBO
HaIlMOHAJIHE U3BOPE MpaBa, 3aXTEBa jelaH CaBpPEMEH IOTJIe/l Ha OBE HOBE
nojaBe M TeHJACHLM]je. 3aXTeBa U jeJaH APYKUMjU MPUCTYT PETyIIHCAbY
ofaHoca u3Mely THX HHCTUTYUHja. [IpMHIKIT yCTaBHOCTH M 3aKOHUTOCTH,
OJHOCHO JIeTaJUTeTa Kao (PyHJAaMEHTAJIHU IPAaBHU MPUHIIUI KOPUTYje ce
jeHOM, Y OCHOBH, OUTHYKOM (OpMOM — qujasioroM. Taj aujajor gaHac
ce HeMpeKuIHO Boau u3Mel)y cynoBa, naMel)y pejoBHUX CyZ0Ba U YCTaBHOT
cyaa, uamely ycraBHor cyaa u EBporickor cyza 3a Jeyncka npasa, usmehy
EBpornckor cyaa 3a jpyacka npasa u EBporickor cyia mpasie Kaz je ped o
npkaBaMa unanuua EY uth.

[lopen Tora, caBpeMeHO YCTaBHO IPaBo, KOje je 32 OCHOBHY yCTaB-
HY BPEIHOCT MOCTaBHJIO JbYJICKa MpaBa, MHOTO BHUIIIE HHTPUTHPA, Al U
TaHTrupa oOM4YHOTr YyoBeka. OHO je, He caMo 3axXBaJbyjyhu cBEONIITOj yIo-
TpeOHu MHCTUTYTa yCTaBHE Kay0e Mpea YCTaBHUM CYJIOM, IOCTAJO 10
MpaBHE U APYIITBEHE CBAKOIHEBHHIIE. YCTABHO MPaBo Ce ,,IPU3EMIBbUIIO™
Y TI0YEJI0 Ja MPOKUMa CBAKOJHEBHH )KMBOT YOBeKa. ToM ,,ipu3eMJIberby
Y CBENPUCYTHOCTH YCTABHOT IIpaBa y pa3IMuyUTUM, HEPETKO CUMILTU(H-
KOBaHUM U MCKPUBJHEHUM, 114 U HAOTIAKUM (popMamMa, HUCY AOIPUHEITH
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caMo MOJIMTUYAPH U TIOIMTUYKE CTpaHKe, Beh U MeAuju U Ipyra caBpemMe-
Ha CpelICTBa KOMYHHUKallMje (AHTEPHET, APyl TBEHE Mpeske UTA.). [Ipumepa
3a OBY TBP/IbY j€ MHOT'O, aJTH HaBEIUMO CaAMO HEKOJIHMKO aKTyEITHHX U3 Ha-
1I€ CTBAPHOCTH: MOjEAMHH MOTUTUYAPH U T10jeAMHHI MEIH]H ,,yCTAHOBHIIH'
Cy IIPaBO Ha MPOTECTE Kao arcoiyTHO MPaBo, JOK YCTaBHO MPaBo MO3Haje
IpaBo Ha cI000AY MUPHOT OKYIIJbalha KOja MMa CBOje YCTaBHE, 3aKOHCKE U
peasiHe rpaHHMIIe; MPaBo HA 3/IpaBy )KUBOTHY CPEIMHY jeCTe BaXKHO MIPABO,
aJi ce Mopa IoCMaTpaTh y KopeJaluju ca APYTruM yCTaBOM 3ajeMUYCHUM
paBUMa; OTOM, c1000/a H3pakaBamba MULIJbEHA y TUTUTAIHO J100a, ¥
€pH IPYIITBEHUX Mpexa JJoOuja KapakTep caBpeMeHor ,,JIeBujaTana“; mpaBo
Ha 00aBEIITEHOCT HEPETKO je y CYKoOy ca MpaBOM Ha 3allTUTY MoJaTaka o
nuuHocty uta. [IpeoOpaxkaj ycTaBHOT ITpaBa MogpasyMeBa Aa ce TeKHILITE
ca IONIMTUYKHUX HHCTHTYLIM]a, OAHOCA u3Mely mapiaMenTa, Biaje u meda
JpKaBe, IPEHOCH Ha MOjeAMHLA U Pa3JInYUTE IPYLITBEHE TpyIie, cxBaheHe
y CBOj KOMITJIEKCHOCTH H-UX0BE IpUpozie U counjadunnoctu. [lopen tpaau-
HUOHAJHUX UACHTUTETA, Ka0 IITO Cy HAMOHAIHHU, PACHH, KyJITypHH, BEp-
CKU ¥ TMOJIMTUYKHU, KOHCTPYHIY C€, O] yTULIajeM oApeheHuX yTHIajHUuX
TeHJCHIMja ca 3amaja U HEKH HOBH, MOITYT MOJTHOT U POAHOT UJICHTHTETA,
ycJe]] 4era Hauesno poJHe paBHONPABHOCTH, HETIOBPEAUBOCT (GU3MUKOT U
NICUXUYKOT MHTETPUTETA, IPABO HA N300p M KOpHUIIheme TUIHOT HMEHa,
MpaBo Ha 3aKJbydere Opaka, cio0o/a orydrBama o pahamy nonpumajy
CacBMM HOBE, MOTITYHO HecayheHe acneKkTe U AUMEH3Hje.

Ja nu je, ycnen cBUX OBMX HOBHX Ipolieca, N0jaBa U TEHICHIIN]a,
KJIACHYHO YCTaBHO MPaBO cacBUM NpeBasuheno? Jlaneko ox tora. Jenna
MOJUTHYKA 33jelHUIA, HAPOYUTO Y HEJOBOJHHO CTAOMITHUM NOJTUTHYKHM
yCJIOBUMa, HEMIPECTAHO CE CyodaBa ca CTaApUM MUTambUMa MOCTaBJHEHUM
Ha MCTH MJIM HEIITO OPYKYUjU HaduH. Tako, yCTaBHO MPaBo U JaJbe NMa
o0aBe3y /1a 0IroBapa Ha MUTama IITa Cy CI000AHH H MO TEHH U300pH, Aa
71 je Moryhe olemuBaTH MaTepUjaIHy yCTaBHOCT paclylITamka napiaMeH-
Ta, KaKBa je MpUpoAa MOCIAHNIKOT MaHAATA, 4 JTU CE MOKe OJyCTaTH O[]
MaHJaTa Ipe HBEroBOr Mpey3uMama, Kaja ce MaHAaT NpeAcTaBHUIuMA
MOX€ CKPaTHTH, a KaJia IPOAYKHUTH, 1a JH CE CIIPOBEAOCHUM YCTaBHHM
3aKOHOM MOKE MEH-aTH yCTaB, [ITa je TIOBPEAa yCTaBa off CTpaHe MpeJce.-
HUKE penyOnKe, Koja je pa3ianka n3Mel)y ornos3na v pa3periemha npeace-
HUKa peryonuke.’

! Ogo Cy caMO HE€Ka OJ IMUTama KOja Cy €€ y IpETXOAHUM MecCeMMa y4yeCcTaJIo IocTaBJbajia Ha

HAIIOj OJIMTUYKO] M YCTABHOj CIIEHU M3a3uBajyhu HepeTKo NPOTUBPEYHE OATr0BOpE.

17



APXUB, 2/2025 - Bradan IIETPOB — /la au je ycmasno npago 0anac u dame 6aicHo?
(cmp 9-23)

3. KO CY I'”TABHU KPEATOPH
CABPEMEHOI' YCTABHOI ITPABA?

VY Kpeuparmy CaBpeMEHOT YCTaBHOT IpaBa yYeCTBY]y MHOTH IIPAaBHH
W BaHIpaBHHU cyOjekTH. Mnak, noceOHa OJTOBOPHOCT JIEKH HA YCTaBHOM
CYJCTBY U YCTaBHOIIPABHOj M IPABHO] HAYIH YONIITE. YOCTAJIOM, YCTaB 1
YCTaBHO IPABO jellHE 3eMJbE Y BEJIHMKO] MepH ofipel)yjy aKTHBHOCTH OBUX
YUHWIALA. AKO MOTJIEaMo CaMo jeJlaH y30pUT ycTaB, Ha ipumMep, OCHOB-
HU 3aKkoH Hemauke u3 1949, jacHo je na cy 3Haueme OBOT KOHCTUTYTHB-
HOT aKTa U HEroB MPOjeKTOBAHU JIOMET y BEJIMKO] MEpH MOAM(DUKOBAHH
— cnoJsba, oapeherruM Mel)yHapoHUM OKOJHOCTHMA, a U3HYTpa, IMpeBac-
X0IHO, TipakcoM CaBe3HOT ycTaBHOT cyJa Hemauke U yCTaBHOIIPaBHOM
JYPUCTIPYICHIIH]OM.

Haxo ce, cTporo mocMarpaHo, Moxe moByhu CyImITHHCKA pa3jinKa
u3mMel)y oBa J1Ba UMHHOIIA, jep j& YCTABHO CYJACTBO (YyHKIIH]a, a yCTaBHO-
npaBHA HayKa je, y H3BECHOM CMUCIY, JOMYHCKH HJIH CEKYHIapHHU U3BOP
npaBa, BUX KapakTepuiny u ofapeheHa 3ajeqHuydka ceojctea. To cy: opra-
HU3allWja, BUJJBUBOCT K MUCH]A.

Opeanuszosano, ycmepero u eekmugro 0enogarbe yCmasHoz2 cyo-
cmea u ycmasHoOnpagHe Hayke UMa CBOjy TPOILEAYPATHO-TEXHUUKY KOM-
MOHEHTY, Koja HUje 3aHeMapJbuBa, ajli OMCMO je OBJIe OCTaBHIIU IO CTpa-
HU. YKa3aiau OMCMO Ha OHY, [0 HAllleM MUILIbEHY, BAKHU]Y, Cy0jeKTHBHY
KOMIOHEHTY. Ped je 0 yi103u mpaBHHUKA, HAPOUUTO UCTAKHYTUX IPABHUKA.
VctakHyTH MpaBHUK HHje MCIpa3Ha yCTAaBHA MJIM 3aKOHCKa KaTeropuja,
o0WYaH MpaBHU CTaHIap] Yja caapxkuHa ce ad hoc nonymwasa (Ilerpor
2022, 37-54). To 6u Tpebano na Oyne yrieaHu MPeJCTaBHUK MTPaBHIYKE
eJInTe, MPaBHUYKE APUCTOKPATHje Y IEMOKPATCKOM JIPYIITBY, KOja yMe Jia
(yHKIMOHMIIE, KAKO HEMAYKH TEOpEeTHYaApH UMajy o0Muaj 1a Kaxy, Ha
»peceky npasa u nonutuke (Byuuh n Crojanosuh 2009, 89—-109). Ta enu-
Ta HE MOYKEe OMTH M3HA]| MOJUTHUKE HUTH O H-¢ HEe3aBHCHA, aJTH OHA MIIAK
noce/yje J0BOJbHY MEpPY CTPYYHOT U MPOPECHOHATHOT HHTETPUTETA Y-
toHomHocTH. Jomn je Kapn IlImut 1936. rogune pekao, napadpasupajyhu
yyBeHH wiaH 16. Jleknapaiuje npaBa 4oBeka u rpahanuna, aa ,,ApyLuITBo
KOje HeMa KJiacy MpaBHHKa, HeMa HU ycTap™ (Zagrebelsky 2023, 4). Mako
PEMUHHUCIICHIIM]a Ha Ta BpEMEHA Y JIaHalllkbe 100a Huje HajcpehHuja, oBa
TBPIHa je CaBpIICHO TayHa.

Tako y YcraBHu cyn Tpeba aa yhy UCTaKHYTH MPaBHUIA HE CaMO
300r TOra mMTO Taj MOCEOHU YCIIOB 32 M300p Cyauja Halll yCTaB U3PUUUTO
nponucyje. YCTaBHU CyJ HHje 0OMYaH Cyll, KOjU U MOPE CBAKOIHEBHOT
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OOMMHOT M0cIa, pemasa 0OUYHe CIIOPOBE, HAKO CE IeMY CBE BHUIIIE 00pa-
hajy, ka0 mocieameM cTerneny, OOMYHHU JbYAH, Tpakehn 3a10BOJbEHEC HE-
PETKO comcTBeHe Cy0jeKTHBHE NeplLenuuje npasjae. Taj oprat, cacTaBJbeH
0]l ICTAKHYTUX MPaBHUKA, MOpa OMTH JETOTBOPHO OPraHU30BaH TaKo 12
MOXe€ J1a Kpeupa CBOjY, YCTAaBHOCY/ICKY MOJUTHKY, a Ta MOJIUTHKA TpeOa
na Oyzie moNMTHKa BiIaJaBUHE paBa. To, MehyTum, HHje Moryhe yKommko
HBEroBe Cyanje Mel)ycoOHO, alu U cyiMje ca caBeTHUIIMMA U IPYTUM oOpa-
huBaunmMa mpeameTa He BOAE KOHTMHYUPAaHU IPABHU JHjaJior, OHaj KOjU ce
HE O/IBHja UCKJBYUMBO Ha (JOPMATHUM CEAHHULIAMA ITPONHUCAHUM TTOCTIOBHH-
KOM 0 pany. M 3aucrta, Kako ycTaBHU CyJ 1a 4yBa yCTaB, KaKo J1a yIaxmbyje
KUBOT YCTaBHUM IIPUHIMIIMMA ¥ BPEIHOCTUMA, aKO Taj IHjajor 3aMmpe?

W na npaBHUM daxyaTeTnMa mpodecop He cMejy OUTH UCKIBYYHBO
KaOMHETCKH TUIIOBH, aJlM T€K HE cMejy OuTHu OapjakTtapu ynuue. [IpaBau
KHUBOT MOCTaje 0OMYHA UJI0JAaTPHja aKo ce Ha ceqHUIamMa (PaKyITeTCKUX
CTPYYHHUX Tella paclpanlba M Ijaca y rpynuiaMa HuaeoI0MKO-TOTHTHY-
KHX HUCTOMHIIJBCHHUKA, & HAyuyHe KOH(EpeHIIje OpraHu3yjy camMo Jia ou
ce ompaBjalia cpecTBa JoOHMjeHa of] IpKaBe UiH, Ha IpuMep, pasHux EY
npuctynHux ¢onnosa. [Ipu TakBoM cTamy cTBapH, Ipodecopr BULIE HE
KUBE 32 IpeaBama koja he ce mel)y cTyJeHTHMa IPEHOCUTH C TeHepalyje
Ha rerepanujy. OHu kuBe Ja OM ce 00e31yX0BJbEHO BPTEIH OKO CBOj€E 3a-
MUILJbEHE, @ HEPETKO YMUIIJbEHE HHTEIEKTYaHe oce. Hactaje nnepuuja
Y KOJIEKTHBHO pacyio. Kag Hema opranusanuje, HeMa HU pyKOBOZCTBA, a
OHJIa CY U yCTaBHO CYJICTBO M MpaBHA HAayKa CBE caMO He (aKTOPH Kpeu-
pama 1 pa3BHjama rnpaBa U yCTaBHOT IIpaBa MOCeOHO.

Hpyeo 3ajeonuuxo obenedcje Koje Tpeda Ja KpacH U yCTaBHO CYACTBO
U [IPaBHY HAYyKy jecTe gudsugocm. To HUje UCTO IITO U TPAHCTIAPEHTHOCT
pana. TpaHCIapeHTHOCT je jelHa BUIIE MOJUTHYKO-COLMOJIOMIKA KAaTero-
pHja, Koja y caBpeMEHOM JPYIITBY AUTHTATHUX TEXHOJOTHja MONpUMa
Hecnyhene pasmepe. OHa 1ozl TapoJIOM HHTEPECa JaBHOCTH, HEPETKO yPy-
11aBa MPUBATHOCT U JBYJICKO JOCTOjaHCTBO MOjeAnHIA. BuassuBoct ta-
Kol)e HUje CTO IITO U jJaBHOCT paja. JaBHOCT paja je Ipe CBera 3aKOHCKa
kareropuja. by yoctanom, kaz je peu o YctaBHOM cyny, ypehyje 3akoH o
yCTaBHOM cyay (BUA: 4. 3). bButu BUAJBUB 3HAYM MOKYIIATH MIPE] OUMMa
JABHOCTH, ay TOPUTETOM IIpaBa M MpaBHE apryMeHTalllje, yHeTH MaKkap Ma-
JIO CBETJIIOCTH y MYTHA, IPaBHO-TIOJINTUYKH OCETJBHBA, TEUIKA, & MOXKIa
NOJUTHYKH U HEPEIIMBA MUTaka. BUTH BUAJBUB 3HAUM U paciiojaraTi He
caMo JIMYHUM Beh 1 HHCTUTYLMOHAJIIHUM ayTOPUTETOM U, Kopuctehu ra,
ycMepaBaTH MJIM Makap YTHLIATH Ha APYIITBEHO-TIOJIUTUYKH Aujasior. bu-
TH BUJJHHUB 3HAYU MPABHOM apryMeHTAIjoM OOJIMKOBAaTH jaBHOCT. butn
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TUX U HEBUJHHUB Ka0 MHCTUTYIIM]ja, 3HAYH JO3BOJIUTH JIa TY HHCTUTYLIH]Y
jaBHOCT oOnuKyje. Mako je BUAJBUBOCT U YCTaBHOT CYACTBA U IIPaBHE Ha-
yKe OrpaHHYeHa, OHA jé HECYMIbMBO BakKaH JIPYyLITBeHH unHuiIan. Hema
KOMIIETEHTHHjUX (hopyMa 3a HHCTUTYLIHOHAJIHY, HAYYHO U CTPYUYHO ap-
T'YMEHTOBaHY, AUCKYCH]y O CTPATEIIKUM, HICHTUTETCKUM MuTamumMa. Ha
IpUMED, jJeAHO TAKBO j€ MUTAKE POAHE PABHOIIPABHOCTH M Y CKJIONY TOTr'a,
T3B. POIHO CEH3UTHUBHOT je3uka. Hu YcraBHu cya Hu mpaBHH (akynTeTH
He OM CMeJIH /1a ce He orylace MOBOIOM TAaKBOT jeAHOT MUTama. Buassusoct
ce CTHYE Ha aKTYCJIHUM U TEIIKUM NMUTambUMa. MaluM NuTambuMa MoTy Aa
ce 0aBe U Apyre, Mame ,,BUJJbHBE" HHCTUTYLHjE CUCTEMA.

Hanocnertky, ycTaBHO Cy/ICTBO M MpaBHa HayKa UMajy 3ajeAHHUKY,
npoceemumesbcky mucujy. Ta cBeTiaa MUCHja Orjiea ce y OHOMe HITO je
IpUMapHHU 3a/1aTak CaBPEMEHOI YCTAaBHOT IpaBa, a TO je CTBapame JeJo-
TBOPHUX MEXaHM3aMa BllaJlaBUHE MPaBa, IUXOBO HEMpecTaHo yHanpehu-
Bamb€ M M3rpajiiba MpaBHE KYJIType BlagaBuHe npasa. O Te npaBHE KyJI-
Type, Hallle APYIITBO je jOII YBEK JOCTa JajIeKO.

4. 3AKJBYUAK

Ha nutame u3 HacioBa oBOr paja ,,J1a 1 je YCTaBHO MPaBo Ja-
HAaC U Jajbe BaXKHO?, ONTOBOPUIN OMCMO HEBOCMHCIIEHO MOTBP/-
Ho. llITaBuie, oHO je, YMHU ce, MHOTO BaKHHU]E JaHAC HEro MKaja
on [pyror cBeTckor pata mna HaoBamo. ['yctaBo 3arpebencku, uta-
JIMjaHCKHU Mpodecop yCTaBHOT MpaBa, HAMKCAO j€ JeAHY KEbHKHUILY.:
Hben HacnoB je momano cymopaH: ,,Iemika BpeMeHa 3a yCcTaB — KOH-
¢dy3uja koHcTUTYIIMOHANKCTA. OH je TTOYNIE peunma: ,,YCTaBHa
Hayka: ouekuBama. [locToje mu koHcTuTyrmonanuctu? . Y Cpouju,
noctoje. Moxaa OucMo, OTBOPHBILIU MUTAE 32 HEKY IPYTY MPUITHKY,
OLICHUJIU J1a Cy HEJAOBOJHHO IPYILITBEHO BUIJbUBU. Anu noctoje. U
TO je HeKaKBa 3aJIoTa WK Mpe yTexa 3a yctaBHy OynyhHoct Cpowuje.

ITponamuu cMo je y pany jeceH 2024. ronune y jenHoj Kmmxapu 6ausy Scuola Grande San
Giovanni di Evangelista, KaTOJINYKOT 31aba y KOjeM ce ofipkaBajy cennuie Benenujancke
KOMHCH]E.
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Vladan Petrov

IS CONSTITUTIONAL LAW STILL RELEVANT TODAY?

Resume

The paper explores the evolving characteristics of constitutional law
in the early decades of the 21st century, focusing on both external and in-
ternal factors driving these changes, as well as the social engagement of
constitutional legal scholarship and constitutional lawyers in the modern
socio-political community. The author first presents his view on the contin-
ued relevance of classical constitutional law, before highlighting the factors
contributing to its transformation, such as the internationalization of consti-
tutional law on the one hand, and the contemporary socio-political context
in which both longstanding and newer constitutional institutions operate.
Emphasis is also placed on the role of the main creators of constitutional
law — the traditional one: constitutional legal scholarship, and the more re-
cent one, which has gained importance in the second half of the 20th cen-
tury: constitutional courts. The author particularly underscores the role of
prominent (constitutional) lawyers, arguing that their contribution to the
enlightening mission of constitutional law must be sufficiently visible, ef-
fective, and organized. He concludes that Serbia has constitutional lawyers
whose professional and academic relevance is undisputed, but assesses that
they are not sufficiently visible in the public sphere.

Keywords: constitutional law, constitution, constitutional legal scholar-
ship, constitutional court, enlightening role of constitutional
law, prominent lawyer.
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Ipasuu ghaxyrimem

Yuusepzumem y Huury Opueunannu nayunu pao

[TPUBPEMEHU OPI'AH JEAMHUWIE JIOKAJIHE
CAMOVYIIPABE KAO CYIICTUTYEHT
[NPEACTABHUYKE JIEMOKPATUIJE

Caoicemax

Ipuspemenu opean, y cucmemy 10KaaHe camoynpage, no-
CcebHO nocaedrux deyerujd, 00800uU 00 3HAUAJHUX NPAGHUX NOCe-
ouya, a 8pio Yecmo u 00 0OMEOPEeHUX Ouremda y 6e3u ca nojeOUHUM
NUMARUMA NPUMEHE NPOYECHO2 U MAMePUjaiioe npasd. Y ocnogu
0802 paoda aedicu nUmMarbe NPagHe CYnCmumyyuje KiacuyHux npeo-
CMABHUYKUX OP2AHA JIOKATHE CAMOYNPAGE UHCIMUMYMOM Npuspeme-
HUX NPeOCMAGHUYKUX Op2ana. Ananusupanu cy nojeounu acnexmu
KOHCMUMYUCAA TOKATHO2 NAPIAMEHMA U Fe208 00HOC A YJIH-
CMBOM Y NPUBPEMEHOM OP2AHY, POKOBU 30 NPeQY3uUMAatrbe 00pel)eHux
NPAGHUX Padtvl, AU U MECO YCMAGHOCYOCKe 3aumume J0KAIHe
camoynpasge. Y pady cy aHanuzupanu u nojeOuHy UHCImumymu u
cmagosu meopuje u npakce Koju e2sucmupajy y Hauwlem npasHom
cucmemy. Q8um padom HACMOjaiu cmo 0a ymepoumo Hedocmam-
Ke U npasHe npasHuHe Koje ¢y OmKpugeHe npaKxmuiHoMm npume-
HOM NpONuUca, auu u 0a yKajcemo Ha eGeHmyaine HecaziacHoCmu
u npasye doyoyhee pedeunucarba 08oe nojma y Hawem npasHom
cucmemy. Yeoherwe npuspemenoe opeana, Kao u nojeOuHa numarod
KOja U3 me2a npoucmuyy, 3Ha4ajHo 3a0upy y aymoHOMUjy JOKAIHe
camoynpase u reH YCmagHoONpaeHU NOI0NCAJ.

Kwyune peuu: npuspemenu opeam, 10kaiHa camoynpasa, opeanu
onwumuHe, KOHCMUmyucarse CKynumume onuwmumne, yCmasHonpas-
Ha 3aumuma.

AyTop je noktopann [IpaBHor ¢akynrera YHupepszuteta y Humy u npencennnk CKynmruae
omurtuHe [Ipuboj. Enexrponcka aapeca ayropa: boris.mrdovic@gmail.com.
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1. YBO/J

[Honutruku mrypanuzam y CpOuju 10BEO je MocIeihIX FoOANHA 10
3HA4YajHUX MPOMEHA Ha TOJbY BJIaJaBUHE MPaBa, CTAOMIHOCTH MPaBHHUX
WHCTHUTYILIH]a, aJld ¥ YeCTHX HOPMAaTHBHUX IPOMEHA Y IPABHOM CHCTEMY.
Bumnienenienujcko Tparame 3a HOBUM IIPAaBHUM pelliehuMa, H3HYh)eHO THEeB-
HOTIOJIUTHYKHUM TIPUIIHKAMa U TIOJINTUYKUM HECTaOMITHOCTHMA, PE3YITH-
paJio je YecTHM IpoMEeHaMa MpaBHUX MPUHIIMIA U Pelleha Koja opaKa-
Bajy Heckua u3Mel)y mpaBHE CTBAPHOCTH U PeaTHUX MOTpeda caBpeMeHOT
npymTBa. YecTr n300pHH HUKITYCH HUCY JOTIPHHENN PABHOTEKH U IIPABHO]
CUTYPHOCTH, Beh TEXHH 3a ,,Ce30HCKUM pelllelhbHMa‘, HACYTIPOT MOTpedn
YBpCTe, KOMU(PUKOBAHE U TPajHe HOPMATHBHE CTBAPHOCTH.

Jlokaiau u3dopu oapxkanu kpajem 2023. roganHe, CIPOBEACHHU CY Y
65 rpajoBa U ONMIITHHA, Off YKyITHO 174 Tpaaa u ommtuHe y Cpouju. Ipe-
BPEMEHH JIOKAJIHU U300pH y ckopo TpehnHu JokaiHux camoyrpasa y Cp-
Ouju u ckpaheme MaHAaTa JIOKATHUX CKYNIITHHA MPOU3BEIEHU CYy TOA-
HOIICHEM OCTABKH MPEJICEIHNKA ONMIITHHA WIH I'paJIOHAYSIIHAKA U HEOH-
pameM HOBHUX y MpOmucaHoM poky on 30 maHa of JaHa HBHXOBOT MOHO-
HIeHka, y CKJIaay ca wiaHoM 85. cT. 1. T. 2. 3aKoHa 0 JIOKaJHOj caMoyIipa-
BU (y nasbem tekcty: 3JIC). 3HauajHy ynory y GyHKIMOHHCAKY JIOKAJIHE
camoyrpase u3Meljy MOMEHTa TOTHONICHa OCTaBKe, CIIpoBolema n300pa,
JI0 IMEHOBakha HOBUX OpPraHa y je/IMHHUIIaMa JIOKAJIHE CaMOyIIpaBe uMajy
PUBpPEMEHH OpraHu Koje umenyje Bnana Penmy6nuke CpOuje, Ha mpezior
pecopuor muHUCTapcTBa (4. 86. cT. 1. 3JIC).

Wmajyhu y Buny nocananimy peTKy U M3Y3€THY 10jaBy yBOhema
MPHUBPEMEHOI OpraHa, y HOBHjOj IPaKCH OTBapajy ce MHOTa MUTamba U He-
JIOyMHIIE, C 003UPOM Ha CIOKEHOCT IpobiieMa, TMHAMUYHOCT Mpolieca 1
TeKyhHX aKTHBHOCTH BE3aHHUX 3a IOCIIOBE M3 HA/JIS)KHOCTH JIOKAJIHE ca-
MoyripaBe. MHora nuTama 3axTeBajy MOCEeOHY MaxKiy U aHaJu3y, oceo-
HO OHa KOja IojIa3e o MaTepHjaliHe HaJJIeKHOCTH, KOja HUje jacHO Jedu-
HHUCaHa, IPEKOo acreKaTa MpoIecHe HAJICKHOCTH, IO MPeJla3HuX POKOBa
U MHOTHX PYyTHUX XHUIIOTETUYKUX MTHTAbA.

2. OPTAHH JIOKAJTHE CAMOVYIIPABE
N BUXOBE HAJIVIEXXHOCTH

V Teopuju ce cMaTpa a cy opranusanuja u GyHKIHOHHUCAbE jeTUHULA
JIOKaJIHEe caMOyTIpaBe MPOMKUCAHH y CKJIay ca HaueJloM TpoaeoOHe moaene
Biactu (Aumurpujesuh, Jlonuap, Bywuernh 2020, 195). OBo npencrassba
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3HAYajaH acleKkT ca CTAHOBMIITA CAMOOPraHM30Bamba ONMILITHHE KAO0 jeIu-
HUIE JIOKajiHe camoymnpase y PenyOnumnu CpOuju u ocTBapuBama mbeHe
yJore y NpecTaBHUIKO] IEMOKPATHj1, OCEOHO y CHTYyallljaMa Aeporaiu-
jeé KITaCHYHMX MPEICTaBHUUYKUX HHCTUTYTA JOKAJHE BIACTH- CKYIITHHE
OILITHHE, PEJICeIHNKA ONIITHHE U OMUTHHCKOT Beha.

3JIC y un. 27. neduHuIIe YeTHPH OpraHa ONIITHHE U TO cienehum
peloM - CKYMIITHHY ONIITHHE, PEeICeTHNKA O THHE, OMILITHHCKO Behe
W ONIUTHUHCKY ynpaBy. [IpaBo Ha caMoopraHn30Bame ONIITHHE CE Oriesa
y CaMOCTaJIHOM JIOHOILICHbY cTaTyTa. Mel)yTuM, Kpo3 3aKOHCKY oparanusa-
LUOHY IIEMY OpraHa, Kao ¥ IPOKJIaMOBambEM CBOjEBPCHOT CKYITIITHHCKOT
crcTeMa JIOKallHe caMoyTpase, Ta rpanuna je cyxena (Ilerpos u Cumo-
Buh 2018, 374). CkyniuTruHa ONIITHHE, KA0 HAjBUIIU OpraH JIOKaJIHE Bia-
CTH, OCTBapyje MPEACTaBHUYKY U HOPMaTUBHY YJIOTY, aJlu ¥ Oupa u3Bp-
[IHE OpraHe ONMIITHHE.

Ha npyroj cTpanu, 1okanHa U3BpIIHA BIIACT j€ TyIUIOT KOJIOCEKa, He
OuuedanHor KapakTepa, Kao LITO je TO cIydaj ca U3BPIIHOM Biamhy Ha
penyonuukom HUBOY. YcraB Cpouje mpeasuba ,,Be raaBe”, OTHOCHO ,,/1Ba
pora“, Ha yeny ABa U3BpIIHA oprana Pemy0muke - npencennuka Permy6nu-
Ke ¥ npeacennnka Brnaze.

JlokanHa M3BpILHA BJIACT je MOHOLE(AIHOT, aJli, HCTOBPEMEHO, Ou-
HapHOT KapakTepa. /[Ba n3BpIHa oprana cy: NpeiceHUK ONIITHHE, Kao
WHOKOCHHU Opras, T€ ONMIITHHCKO Behe, Kao Ipyru KOJCKTHUBHHU H3BPLIHH
opras (Ha 4MjeM 4elny je mpeaceqHuK onmTuHe). Ha yeny nBa n3BpiiHa
opraHa je jeqHa JUYHOCT, KOja MpeacTaBiba 00a opraHa.

OnmTuHCKa ynpasa je OpraHu30BaHa Kao jeAMHCTBEH OpraH yIpase
Ha HUBOY OILITHHA, JOK je Ha HUBOY IpajloBa Moryhe opranuzoBaTH BH-
re ynpasa 3a oapehene oonactu. CTpyyHH OpraH, KOji U3BpIIaBa OayKe,
IpUIIpeMa HalpTe aKara, CIIPOBOIU YIIpaBHE MOCTYTIKE UT/. MPEACTaBIba
CBOjEBPCTaH CEPBHC 32 OCTAJIC OPraHe ONMIITHHE.

CBu HaBelICHH OpraHd UMajy CBOjY YJIOTY H MECTO Y CUCTEMY JIOKaJI-
HE camMoyIlpaBe, IITO MPEACTaBsba CKIAIHy LUEIUHY y TOTJeqy HBUXOBOT
¢ynkunonuncama. OBaj IPUHIHUI PABHOTEXKE, pacrojiese HalJIeKHOCTH
U cIpoBohema MexaHu3ama TOJINTUYKE U yIpaBHE IPoLeaype, 3Ha4ajHO
Moxe OuTu nopemeheH NpoOMEHOM HBHXOBE CTPYKTYPE, OJHOCHO CYCIICH-
JIOBAI-EM YJIOTe€ HEKOT O lbUX. YIIPaBo yBohemeM IPUBPEMEHOT OpraHa y
0Baj OOJIMK MOJUTHUYKOT OUTyYHBaba 3Ha4ajHO ce HapyIlaBajy CBOjCTBA U
(YHKIMOHUCAKE MPOKJIAMOBAHUX MPUHIUIIA MTOJEIIe BIACTH, ACLHEHTpa-
JU3Ma, ay TOHOMHOCTH JIOKaJIHE CaMOYTIpaBe U H-eHOT IIPaBHOT CTaTyca.
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3. ITIPUBPEMEHU OPI'AH U PA3JIO3U1 IbEI'OBOI' YBOBEA

[onazehu o came JieKCHYKE KOHCTPYKIIH]E TI0jMa npuspemeni op-
raf, Kao U (pyHKIMOHATHE yJIOre YSeTHPHU OpraHa OMIITHHE, TPOU3UIa3H
CTaB Jla Ce pajiy O crenu(UUHOj BPCTU OpraHa JIOKaJHe caMOyIIpaBe, sui
generis, ca crieliu@UIHIM CBOjCTBHMA M Pa3iio3NMa HErOBOT' YBohema u
noctojama. [IpuBpeMeHu opraH je nmocebaH v aTUIMYAH OPraH KOju ce
o0pa3yje paau o0aB/bama oJpeleHuX MOCIoBa U 3a/1aTaka U3 HaJJIC)KHOCTH
OIILITHHE U KOjU 00jeINIbYje MOCIOBE CKYIIITHHE OMIITHHE, OMIITHHCKOT
Beha u npencenuuka ommrune (4. 86. cT. 4. 3JIC). berore HamnexxHo-
CTH Cy JCpUBAaTUBHOT KapakTepa U MPOUCTUYY U3 MOTpede HeCMETaHOT
W PENOBHOT (YHKIIMOHHUCAA JIOKAIHE CaMOyIIPaBe, OJTHOCHO YCTaBHHUX
U 3aKOHCKHMX OCTBapHBama Mpasa M AYXHOCTH omnituHe. Crienuduyana
cyOnaumalija cBux opJjaiihierma MPeJCTaBHUUKUX OpraHa, off JOHOIICHa
OIIMITHX aKaTa, MPEKO M3BpIIaBamba UCTHUX Jaje OBOM HHCTUTYTY ayTeH-
TUYHOCT, aJli U JI03Y CyMIb€ Y FheTOBY YyTEMEJbEHOCT Ha YCTABHOM Havyeny
nofienie Biactu u3 ui. 4. Yerasa PC (y masmem TekcTy: YcTaB), Hacmpam
CUCTEMa jeJIMHCTBA BJIACTH.

[IpuBpemenu opran 3akoH pa3zMmarpa Kpo3 OJHOC ,,penyOonuKe’ u
JIOKaTHE cCaMOYIIpaBe, OJTHOCHO IbUXOBUX OpraHa, IIpyu YUMe Ce MOpa YBEK
UMaTH y BUJy YCTaBHH IpaBall - HEIOBPEIMBOCT MpaBa rpah)ana Ha JoKai-
Hy camoytpaBy (4. 95. u 96. 3JIC). Jlakie, Hag30pHA yJora IEHTPaTHUX
opraHa BJacTH MoOpa MOCTOjaTH, alld Aeporainja yCTaBHOT IPUHIUIA HEe
MO)Ke OMTH TIPAaBHO OAPXKMBA, IITO YECTO MPEICTaBIba TAHKY TPAHUILY Y
MPUMEHU OBOT MHCTHTYIIMOHATHOT 00JIMKa JIoKaJlHe caMmoyTpase. [Tocma-
TpaHO ca acleKkTa YCTaBHOIIpaBHE TEopHje, Mpo0iIeM je ITO yCTaBOTBO-
pall mpaBo pacnymTama CKyNIITHHE jeJUHUIIE JIOKAIHE CaMOyTIpaBe Jiaje
Bnanu n mito, ca ipyre crpaHe, HacTaByba U paszpalyje aerabe nocieanna
pacnymrama (Mapkosuh 2017, 161).

3JIC npenBuba, y wi. 85. Tpu pasiiora 3a pacnyiTame CKyIIITHHES
jenuHuIle JoKaiHe camoympase. [lonasehn on CymTHHE OBUX 3aKOHCKUX
pasiora 3a pacnyluTamke JIOKaTHe CKYIIITHHE 3a1axajy ce€ TPH OCHOBHE
YUELCHHUIIC 32 KOje ¢€ Be3yjy (DYHKI[MOHAJIHE KapaKTEPUCTUKE CKYIIITH-
HE jeIMHUIIE JIOKAJIHE CaMOYIIpaBe: POK O TPH Meceld, OJJHOCHO KaJpoB-
CKH POK O]l Mecell JaHa ¥ HeIOHOICHe MaTepHjaiHor rpaBHor akTa. 3JIC
npeaBuha KOHTHHYHPAHO, OTHOCHO TIEPHOJMYHO 3acelamhe CKYIITHHE je-
JTUHUIIE JIOKAJTHE caMoyTpaBe U npenBula MOryhHOCT HEHOT paciyiTa-
a aKo OHa He 3acefa AyKe ol TpU Mecena. [IpeTXomHo HaBeeHo je AaTo
Kao MoryhHocrT, aiiu He ¥ 00aBe3a, jep caMo IpeKopavyehe poKa He 3HAYH 1
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ayTOMaTCKO PacIyIlTame JIOKAIHE CKyIITHHE. 3ampaBo, pOK 0J] TPH Mecena
j€ YpaBHOTEKEHH paclopes MIaHupaHuX U TeKyhuxX akTHBHOCTH cyOjekaTta
KOjUMa je HEOIIXOHa CKYMIITUHCKA CAarJlaCHOCT MJIM OJIJTyKa 3a HECMETaH
pan v KOHTPOIy paja y CKiIaay ca HOCEOHMM HOPMAaTHBHUM OBNamhemrMa
CeKTOPKHX 3aKoHa. PaBHOMepaH pacrope]] akTHBHOCTH CKYTIITHHE Kpehe
ce, HajCyMapHH]je M HajOCHOBHHU]E TIOCMATPaHO, O]l U3BCIITaBaKha, yCBAjarmha
(bMHAHCH]CKMX M3BEIITaja, INIAHOBA Pajia M JOHOILICHa OylieTa Ha Kpajy Ka-
JIeHJapCcKe TOAMHE 3a HapenHy OyeTCKy TOAMHY. Y3€BIIU Yy 003Up apyre
o0aBe3se, K0je MPOUCTUIY U3 CTAaTyTa OIIITHHA, OyIETCKUX MPOInca, IIaH-
CKHUX JIOKyMEHaTa, OCHUBAYKHX aKaTa ¥ APYTUX MO3UTHBHUX MPOIMHKCA, MO-
e Ce 3aKJbYUUTH J1a je MPOCEYHa BpEMEHCKa AUCTaHIa 1 MUHUMAaJIaH POK
3a oJlpKaBambe CeAHMLA TPU Mecela. MoxKe ce IPeTIOCTaBUTH Jia Ou CBaKoO
poy’KaBame TOT POKa J10BeJIo 10 nopemehaja y pyHKIIMOHKUCABY U paay
LEJIOT CUCTEMa jeIMHUIIC JIOKAIHE CaMOyTIpaBe, YMMe ce CTBapa MOryhHocT
3a eKCTepHH HHTEPBEHIIUOHU3aM, PaclylTambe HeeUKacHe CKYMIITHHE U
yBOherme IpuBpeMeHor oprana. Jlakie, oBaj pok HHje popMaliHU pa3jor cam
3a cebe, Beh BpeMEHCKH OKBHP y KOME C€ CYIUITHHCKH MOT'Y ITPOY3POKOBATH
JIpYTH HEXKeJbeHU e()eKTH 110 jeaH ypeheH cuctem.

Kao mro je n moMeHyTo, TMCKpELHOHY OLIEHY O yBol)ewy mpHuBpe-
MEHOT opraHa JoHocu Braga, Ha mpeayior pecopHOr MUHUCTAapCTBa (4.
86. ct. 1. 3JIC). Mehytum, y onemuBamy norpede yBohema mpruBpeMEHOT
oprana, Tpebasio OM BOIUTH pauyHa O 00jEeKTUBHUM M CTBAPHUM OKOJIHO-
CTUMa, Koju OM IITO Mame Tpedaso Aa 3aJupy y ayTOHOMHUH]Y JIOKaTHE
camoyIipaBe. PECTpUKTHBHO U ONpe3Ho NpuberaBame OBOM HHCTUTYTY ce
HaMmehe Kao HyKHOCT y TyMauery 1yXa 1 HOpMH YcTaBa U 3aKOHCKOT OKBH-
pa. Kao apyru ocHOB 3a pacmymiTame CKyIIITHHE Y 3aKOHY je peaBul)eHo
Ja ,,CKYMIITHHA jeJUHHIIE JIOKalHe caMoyIipaBe He u3adepe mpenceIHuKa
OILITHHE U ONIITHHCKO Behe y poKy o1l Mecell laHa Off 1aHa KOHCTUTYyHCa-
a CKYMIITHHE UK O]l JaHA HBUXOBOT pa3pelleha, OJHOCHO MOTHOUICHA
octaBke* (ui. 85. ct. 1. 7. 2. 3JIC). Y oBOM OCHOBY 3a pacmyIlITame CKyTI-
LITHHE caJip)kaHa Cy J1Ba pasJiora — jeIaH KOjU HacTaje TOKOM KOHCTUTYH-
camba, JaKjie HAKOH CIIPOBEAICHUX M300pa, a IPYrd MOXKE HACTATH y TOKY
Tpajarba MaHjaTa JOKaJHe CKyNIITHHE W N3a0paHuX U3BPIIHUX OpraHa
JjeIMHHULE TOKAJTHE CaMOYTIpaBe.

[IpBu ciryuaj canpsku poK ol TPH Mecela, OTHOCHO 08a Meceya niyc
jeoan. 3a KOHCTUTyHUCamE CKyNIITHHE HAKOH CIPOBEACHUX U300pa Tpa-
XU ce pok of aBa Mecena (wi. 87. ct. 1. 3JIC). Yzumajyhu y 0063up 3axoH
0 JIOKaJTHUM n30opuMa (4i. 65; - y nasbeMm tekcry 3JIM) u meroBy npu-
MEHY, POK 32 3aKa3HBambe¢ KOHCTUTYTUBHE CEIHULIE CKYNIITHHE jeAMHNULIE
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JoKaJIHe caMmoympase uzHocu 10 nana ox gaHa 00jaBJbHBama peUICHA O
JIOJICJIM MaHjaTa Ha BeO-cTpaHuIu PenyOnnuke n300pHEe KOMUCH]E, TOK
j€ POK 3a BeHo oapxkaBame 30 1aHa of JaHa 00jaBJbUBaba PEIICHA O J10-
nenn Mauaara. OBjie MOXKEMO pa3lIMKOBATH POK 3a 3aKa3WBAmEC M POK 32
onpkaBame ceqHuie. O0a oBa poka HeMajy IIpaBHE MTOCIIEANIIE 32 CIydaj
BUXOBOT HeromrToBama. Mehytum, 3JIC (wn. 87. cT. 1.), mpakTUYHO WH-
¢untpupa pok on mecer nana u3 3JI1 u naje dyarcu pok (o 1Ba Mecena),
KOjH je cHabZieBEeH CaHKIIMjOM, OJTHOCHO YHje HETOIITOBAE 3a IIPaBHY MO-
CJIC/IMIlY MMa PacIyIITame CKyIITHHE U PACITHCUBAHE HOBUX JIOKATHUX
n300pa 3a OJHOCHY jeUHHUITY JIOKAJTHE CaMOYIIpaBe.

Tpehu 3aKOHCKHM OCHOB 3a pacIyIITake CKYNIITHHE je HEIOHOIIIe-
e CTaTyTa WiK Oy[ieTa y pOKOBUMa Koje moceOHU 3aKoHU YTBphyjy. OBU
pasiio3u Cy HEIITO er3aKTHHjer KapakTepa U MOAJIeKY jeTHOCTaBHU]EM U
jacHHjeM caryefaBamwy CTamba CTBApU M POKOBA, Ta C€ HA OBOM MECTY HhH-
Mma Hehemo gerasbHuje 6aBuTH. C 003UPOM J]a TPOUCTHYY U3 TOCEOHHUX U
JIOTTYHCKUX 3aKOHCKHX MPOMNUCA, Ha U3BECTAaH HAYWH OHU Y OBOM CTaBy
MIPECTaBIbajy OJIAHKETHY JUCTIO3UIH]Y. CITMYHA TIEUIITA 10 HaBeIEHUM
MUTalkuMa 3ay3uMa u YcraBHH cyj PemyOnunke Cpouje. Haume, y jeqHoj
OJUTYLIH Kake ce Jia je Briaga npunmukom JoHOMIEHa OJTyKe O paclyITa-
Y CKYNIITHHE jeIMHULIE JIOKAJIHE caMoyIipaBe y 00aBe3u Jia MPeTX0IHO
YTBPIIU MOCTOjamhe HEKOT O 3aKOHOM HaBeJICHUX pa3Jiora 3a pacmyliTa-
€ CKYNIITHHE jeANHUIE JOKaIHe camoympase. [locedHO ncTrdemo Ha-
BoOJIe 00pa3okema YCTaBHOT Cy/la, Y KOjuMa yCTaBHO oBianiheme Biaie
Jla pacIlyCTH CKYIIITHHY jeIMHHIE JOKAJIHE caMoyIpaBe u3 uiana 192.
VYcTaBa 1 3aKOHCKH Pa3jio3n Ha OCHOBY KOjUX c€ TO YCTaBHO oBiamheme
MOKE peasn30BaTH, MOPajy OUTH yCTaHOBJbEHH HA Taj HAUWH Ja, CyITHH-
CKH MOCMaTPaHo, NOCTOje YTBpheHu u 030usbHH nopemehaju y GyHKIIHO-
HHCaky CKYTIITHHE JeAUHUIIC JIOKAJTHE cCaMOyIIpaBe Koju oHeMoryhasajy
HBeHO (PYHKIIMOHHCAE, 3aTHM OCPeTHO OHeMOoryhaBajy yHKITMOHUCAHE
OCTaJIMX JIOKaJTHUX OpraHa W OpraHu3aluja, na CaMuM THM JOBOJE Y ITHU-
Tamke U OCTBAapHUBamE MpaBa rpaaHa Ha JIOKaJIHY camMoyIpaBy u3 ui. 12.
u 176. Ycrapa. Jlakiie, CKynIITHHA jeJUHULIE JIOKAJIHE CAMOYIIPABEe MOXKE
OUTH pacHyIlTeHA CaMO aKo je YTBPHEHO MOCTOjahe HEKOT O] 3aKOHCKHUX
passora u3 unana 85. 3JIC.! I3 HaBeseHOT cTaBa YCTaBHOT Cy/a, MOKEMO
3aKJBYUYHTH J1a Cy HEOIIXOHH 030MJbHU U BPJIO PECTPUKTHBHU Pa3JIo3H 32
pacnyuiTame CKyNIITHHE OMIITHHE U TO OHH KOju OHeMoryhaajy (yHK-
HUOHHUCAbE ONMIITHHE, aJTH M APYTUX OpraHa ¥ OpraHu3aluja Ynju je CKyT-
HITHHA ONIITHHE OCHUBAY.

! Onnyxka YcrasHor cyna Cpouje, Y. 6p. 1065/10 ox 3. 4. 2014
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[Ipouenypa pacnymrama CKyNIITHHE jJeAUHULE JIOKAJHE CaMOy-
npaBe je jeHocTaBHA M mpenu3Ho yTephena unanom 86. 3JIC. Onnyky o
pacnylTamy CKyNIITHHE jeIMHULIE JIOKAJIHE caMoyTpaBe JoHocu Brnana,
a Ha TpeJJIoT HaAJIeKHOT MUHUCTAapCTBa- MUHUCTApCTBO Ap)KaBHE YIIpaBe
U JIOKaJIHe caMmoyTnpase. MHdopmanmje o YMmbeHUIHOM CTabY Y jeAUHUITH
JIOKaJTHe CaMOyIpaBe, a B€3aHO 3a UCIYHEHOCT jEeIHOT O TPH YCIIOBA U3
ynana 85. 3JIC pecopro MuHHCTapCTBO Ap>KaBHE yIPaBe U JOKATHE CaAMO-
ynpase JoctaBiba Biagu n On6opy 3a 3akononasctso Biane. Bnana nono-
CH OITYKY O pacHyIlITamy CKYNLITHHE jeIMHULE JIOKAJIHE CAaMOYIIpaBe 1
00pa3oBamy NPUBPEMEHOT OpraHa, Kao U MMEHOBamY MpEICeIHIKA U Ye-
THUPH WIaHa KOju he YWHUTH Taj KOJIGKTUBHY OpraH. Y o/u1yIH ce oapehyje
Ha/IJISKHOCT IPUBPEMEHOT OpraHa, a Kojy YMHe cyOnuMupana opinamhema
CKyNIITHHE 1 oBnamhema N3BpIHUX oprana. [loceban akT y Buay pee-
Ba KojuM Braga nMmenyje npeaceniHruKa U 4iIaHOBE MIPUBPEMEHOT OpraHa
MOpa caJpXaTH pellekha y OKBUPY KOjUX c€ BOAU padyyHa O MOJUTHUYKOM
Y HAallMOHAJIHOM CacTaBy PaclylITeHEe CKYNIITHHE jeIMHULE JIOKAJIHE Cca-
Moytpase (wi. 86. ct. 6. 3JIC). [lakiie, MOMUTHYH TUTYPaIUTET U HAIIHO-
HaJTHa TOCEOHOCT MOPajy OJCINKABATH CTAIE PACIYIITEHE CKYIITHHE Y
HOBOM oprany. Bunehemo xacHuje fa ce OBO MHUTamke CBOAM Ha YCTAaBHY
KaTeropujy, YMMe OHO JJ00Mja Ha HOPMATHBHOM 3Hauajy. ¥ camoj OfIyIu
0 pacmyIITamy CKYNIITHHE jeAMHHIIE JIOKaTHEe caMoyIipaBe oapehyje ce n
POK Tpajama opaHa, a TO je 10 KOHCTUTyHUCama CKYIIITHHE U n300pa u3-
BPIIHUX OpraHa onmruHe. Jlakie, oBzie MocToje JBa poka, Koja Hajuenrhe
MOCTAajy jeflaH jeIMHCTBEHH POK, jep c€ KOHCTUTYHCAHE CKYIIITHHE U U3-
00p M3BPLIHKX OpraHa He MOpajy nokjanatu. HakoH pacnymtama CKyI-
HITHUHE, peAceHUK HaponHe ckymnmTuHe pacmucyje u3dope 3a ogoop-
HUKE Y POKY OJ] 1Ba Mecella Of] CTylama Ha CHAary OJJIyKe O paclyIiTamy
CKYNIITHHE JeAMHUIIC JIOKAJIHE CaMOyIIpaBe.

[Nopen mpeTxonHUX pasiora 3a yBoheme MpuBpeMEHOr OpraHa, npesi-
Bul)ena cy jour aBa (4wi. 87). CIOKEHOCT MOJUTUYKUX CHTYaIIHja MOXKE JI0-
BECTH M JI0 HaBeIEHUX OOJIHMKa, OTHOCHO pa3jiora 3a HMEHOBA-E MPUBPE-
MeHor oprana. Kao npBu pasior HaBeieHa je cuTyaluja Kaj ce y jeInHUIH
JIOKaJTHEe caMOyTIpaBe He CIIPOBeay M300pH 3a 010OPHUKE, IITO je (paKkTHy-
KM peaJiHa )KMBOTHA CUTYall1ja KOja MOJKEe HACTAaTH U3 CBECHE OTICTPYKIIHjE
NOJUTHYKUX YMHMJIAIA WIIH 300T MPUPOAHUX (DaKTOpa, Te HEMPEIBUIAH-
BUX OKOJHOCTH (vis maior). Kao apyru pasinor je HaBeJeH, ako ce Mocie
CHPOBEJCHUX N300pa HE KOHCTUTYHIIE CKyNIITHHA y ckiaay ca 3JIC, u to
y POKY Of1 ABa Mecena o o0jaBJpbHBamba pe3yiTara u3dopa.
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W3 npeTxoane ananuse mporsuiase ABe 00aBe3e Be3aHe 3a JIOKAIHY
caMoyTpaBy: IIpBa - MEPHOJHUYHO OfIp’KaBame N300pa, U Apyra - KOHCTUTY-
Ucarbe JIOKAJIHOT TapJaMeHTa y poKy o1 iBa Mecela o1 n3oopa. CaodpasHo
CTaBy yIIpaBHE MPAKCe O POKY KOjH je GYHKIIMOHAIHO cagpiKaH y moTpedn
PEIOBHOT OpXKaBamba CEAHHIIA MPEICTABHIYKOr OpraHa, HOpMHUpPaHa je u
obage3a npencenuuka Haponne ckynmtune Penyonuke CpOuje na oniyky
0 pacnucHBamy HOBHX M300pa 3a CKYNUITHHY JeAHMHHIIE JIOKAJIHE CaMOy-
npaBe JOHEce y POKY Of MEecell JaHa, oJ] laHa KaJ je Tpedasio CIpOBECTH
n300pe, OTHOCHO KOHCTUTYHCATH JIOKAJIHY CKYNIITHHY (4. 87, ¢T. 2 1 3).

4. TEKY'h1 1 HEOJIOXKHU TTIOCJIOBU — ITPABHU
CTAHIAP/] YCKOI' MJIM1 LINPOKOI" CITEKTPA

3JIC, nocTa HejacHO M pacTerJbUBO JAe(PUHHUINE HAIJIEKHOCT TPUBPE-
MEHOT OpraHa, Kao 00aBJbame TeKyNNX U HEOUIOKHUX [I0CII0BA U3 HaJlJIe-
KHOCTH CKYIIITHHE U U3BPLUIHUX OpraHa jeJMHUIIE JIOKAJIHE CAMOYIIPaBe.
[lojam HEOMIIOKHOT TTOCIIA je TIONUTHYKNA TEPMUH Ie(UHNUCAH POKOBHUMA,
HajBepoBaTHHje CHAO/IEBEH ITPAaBHUM ITOCIIEINIIaMa YCIIe/l FhXOBOT IIPEKO-
padema. MehyTum, Tekyhu ocao ce Moxke euHUCATH TOCTA IIIUPOKO, Ca
YKHUM U IIUPUM TyMademeM, 3aKkoHonaBal 01 Tpedaso 1a npenusupa mo-
jenwHe hopme U 0OIMKE akaTa Koje 0Baj OpraH JOHOCH Kako Ou ce m30eria
LIMPUHA Y IPUMEHH JeIHOT Heoapel)eHor npaBa, a caMUM TUM U yTpo3uiia
CYLITHHA KBAJIMTETA JIOKAJIHE CAMOYIIPABE U BEHUX OpPraHa.

[Ipumehyje ce pasnukoBame y NehUHUIINA]H YIIOTE IIPUBPEMEHOT OP-
raHa Jatoj y YcraBy y ogHocy Ha oHy (opmynucany 3JIC. YcraB y unany
192. craB 3. kaxke ga Brnaga nMeHyje mpuBpeMeHHU OpraH Koju 00aBJba Io-
CJIOBE U3 HAJJIEKHOCTH CKYNIUTHHE jeAMHULE JIOKAIHE CaMOYIIpaBe, oK
3JIC Taj MHCTUTYT MpOIINpPYje U KPeaTHBHO Y 4jaHy 86. CTaB 4. mpommucyje
TeKkyhe ¥ HeOAJI0KHE MOCIIOBE U3 HAAJISKHOCTH CKYIIITHHE U U3BPIIHUX
opraHa jeJuHUIE JOKajiHe caMmoyInpase. [locTaBiba ce nuTame ycarnaiie-
HocTH 3JIC ca YcTtaBoM y 0BOM zieny.

IlocmatpaHo ca acriekTa Ayxa yCTaBHOT IIPOINHMCHBAKA, TEOPETCKU
je Moryhe, ma mpuBpeMeHU opraH, mpey3nMajyhu Ha cebe caMmo CBOjCTBa
CKYNUITHHE, (OPMUPA U3BPLIHM, OLIEPATUBHH OPraH, K0 U APYTre KOMHUCH]je
u o100pe, Te 1a Ha Taj HAYMH CIIPOBOJIU [I0CIOBE IPUBPEMEHOT KapaKTepa.

VY npakcu nocToje HeloyMHUIIE Y BE3H [I0CI0Ba U3 IOMEHA CKYIIITH-
HE U U3BPLIHUX OpraHa ONIUTHHE, a KOjU CE€ MOT'Y IIOJIBECTH I10[ [10jaM Te-
KyhuX 1 HEOJIOKHHX.
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C 003upoM Ha 3HAYAJHO 3aUPALE NHCTUTYTA MPUBPEMEHOT Opra-
Ha y ayTOHOMHU]JY JIOKaJTHE camMoyIlpaBe, y IpaBa Koja Cy CIOBOM U 1y XOM
YcraBa 3arapantoBana, Hamehe ce HyKHOCT PECTPHUKTHUBHOI TyMadera
nojMoBa mexyhu u Heodnodcnu. W jenaH u Ipyru 1mojaM Mory OMTH Be3a-
HU 3a POK, aJId CBAKAaKO ce 00pa3iokKeme HEOJIOKHOCTH, OTHOCHO XHT-
HOCTH HETOBOT JIOHOIICHA U pasiiora eBeHTYalTHUX MITETHUX MOCIeNLA
y ciyuajy HBEeroBOr HEJJOHOIICHa, OJHOCHO YJIacKa y PeJOBHY MPOLETy Py
jaBJba Kao OMTaH eJleMeHaT CBaKOI IIPaBHOT aKTa. Y JUTEpaTypu ce HaBO-
JIY jeaH 3Ha4YajaH MpaBHU U3BOP Hallle TpaanLiuje, 3aKOH O ONMIITHHAMA U3
1933. ronune koju 61 MOrao OUTH JAOMYHCKH U3BOP y IOy HaBamy MPaBHE
npa3HUHE CaBPEMEHOT IpaBa, a KOju KaxKe /1a Ce HaAJIS)KHOCT IPUBPEMEHE
yIpaBe orpaHnyaBa Ha TeKyhe MocaoBe KOju- ONIITHHY HE MOTY 33y KH1-
TH, HUTH UMOBUHY OTYHUTH, HUTH CTaJIHE OMIITHUHCKE CIYKOEHUKE IO~
craBspatu (MunocasibeBuh u Jepunuh 2020, 372).

5. KOHCTUTYUCABE CKVIIIITUHE CA N350POM
N BE3 NU350PA M3BPIIHNX OPTAHA

CKynIITHHA ONMIITHHE Ce€ CMaTpa KOHCTUTYHCAHOM H300pOM Ipea-
CEeJIHMKA CKYIIITHHE U TIOCTAaBJEEHEM CeKpeTapa CKyHIuTHHe (w1. 28. cT.
3. 3JIC).

KoHCTUTYTHBHY CETHHILYy CKYNIITHHE Ca3uBa MPEICEIHUK CKYTI-
IITHHE W3 MPETXOJHOT Ca3nBa. 3a Ca3WBambe CEIHHIE MOCTOje 3aKOHCKH
poxoBu. Pok 3a caznBame CeTHUIIE je IeceT JaHa O 1aHa 00jaBJbUBama pe-
IIerHa 0 JI0JIeTH MaHaaTa Ha BeO-nipe3eHTannju. Pok 3a onprkaBame CeTHu-
1Ie je TPUJECET JaHa O JaHa 00jaBJbMBamka pelieka O I0/eNI MaH/1aTa Ha
BeO-pe3eHTanuju. [locraBspa ce nmuTame MPaBHUX MOCIEIUIA Y CIydajy
HETIOMITOBamka 33/1aTHX POKoBa. POKOBH Koje 3aKOH HaBOJM HUCY CHaOIe-
BEHM CaHKIHjaMa, KaKo IO MPHHINITY YIIPaBHOT, OJHOCHO aIMUHHCTpa-
THUBHOT HaJ[30pa, TAaKO HU, €BEHTYAIHO, 10 IPUHIUITY KPUBUYIHOT, aJId U
MOMUTUYKOT Haz3opa. Jlakie, nBa poka koje npensuha uian 65. 3JIU cy
npenopy4yjyher oqHOCHO JUCTIO3UTHBHOT KapakTepa.

BaxHo muTame Koje ce oTBapa y MPHJIMYHO PACTEIJBbHBO]j KaTero-
PHju caBpeMEHOT eJIeKTPOHCKOT IOCIOBamka, Ipe CBera 300T pOKOBa, KOju
3HA4YajHO YTUYY HAa YUEHCHUYHE PaJmbe, MPOIeCHe U MaTepHjaliHe IPHPO-
Iie, je hTame BeO-npe3eHTanuje. Paqy ce o MpHIIMYHO HEJaCHOM TIOjMY
BeO-TIpe3eHTaIlH]e JIOKAJTHUX OMIITHHCKUX N300PHUX KOMHUCH]a, aiu U Pe-
myonuake uzbopue komucuje (y gajbem Texcty: PUK). Jlornunum ce unHm
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MPE3CHTOBAME Ha JIOKATHUM BeO-cTpannuama. Mehytum, 3JIU (un. 18, ct.
3) je neunaH M Kaxe JAa je y nuramy BeO-npesentanuja PUK.

[NocToje aBe MOryhHOCTH IPUIIMKOM KOHCTHTYHUCama OpraHa JoKaJl-
He caMmoyTmpase. JegHa MOryhHOCT je KOHCTUTYHUCame CKyNIITHHE 0e3 nu3-
BPILIHUX Oprana, a Ipyra, yjeaqHo 1 Hajuemha y MpaKkcH, je KOHCTUTYTHBHA
CeHUIIA y YMjU JTHEBHHU pell je YKIbYUEHO U OMpame N3BPIIHUX OpraHa Jo-
kanHe BiacTy. [loctaBiba ce mUTame MEcTa U yJiore IpuBpeMEHOr OpraHa
y IPBOM CIIy4ajy, TOKOM KOHCTUTYTHUBHOT U300PHOT Mpoleca JOKaTHUX
OpraHa BJIACTH, TAUHH]j€ HAKOH KOHCTUTYHUCAmba JIOKAJIHE CKyIITHHE 0e3
M3BPILCHUX OMpama W3BPIIHKUX OpraHa BiacTH. [IpaBHa Teopuja u mpax-
ca 3ay3uMajy HeyjeHadeHe CTaBOBE [0 OBOM, BPJIO 3HAYajHOM, TUTAIbY.

Takole, mocTaBsba ce MUTaBE Aa JIH BepUYUKALHUjOM 0AO0O0PHHUUKOT
MaHJarTa JIMIY Koje je YjaH NPUBPEMEHOr OpraHa MpecTaje YWiIaHCTBO Y
HBEMY WJIM OHO U J1aJbe HACTaBJba ca PajioM A0 M300pa U3BPLIHUX OpraHa.
Jlumuma Koju YuHe MPUBPEMEHH OpraH, a KOju Cy NOoTBphUBameM MaH/a-
Ta 0A00pHUKA MOCTATH K POPMATTHO OJOOPHHUIIH Y JIOKAJTHOM HapJIaMeHTYy,
YJIAHCTBO Y MIPUBPEMEHOM OpraHy Tpaje 10 KOHCTUTYHCama CKYNIITHHE
onumTrHe. KOHCTHTYHCAamE CKYIIITHHE ONMIITHHE CMaTpa ce 3aBPLICHUM
n300pOM MpeACeaHIKA CKYNIITHHE U OCTABJbEHEM CEKpeTapa CKyIIITH-
He (. 28, cT. 3. 3JIC).

Munbema cMO JJa MOMEHTOM KOHCTHUTYHCamba CKyIIITHHE ITpecTa-
je ynora npuBpeMeHor oprana. O MOMEHTa KOHCTHTYHCamha CKYIIITHHE
POK 3a M300p M3BPIIHUX OpraHa OMIITHHE je Mecell AaHa (wi. 85, cT. 1, T.
2. 3JIC). To je uaeHTHYaH poK (MecCeIl JIaHa) U CUTyallija Kaja Ipesce/l-
HUK ONILITHHE TIOTHECE OCTABKY. Y OCTaBJLEHOM POKY O]l MECEll JaHa, TPH-
BPEMEHH OpraH He MOKE JJOHOCHTH OJUTYKE OMILITEr KapaKkTepa, OIHOCHO
HOpPMaTHBHE aKT€ U3 HAJUJISKHOCTH CKYMIITHHE OMIITHHE, jep jé OHAa KOH-
ctutyncana. Ca apyre cTpaHe, peceJHUK MPUBPEMEHOT OpraHa, Kao Ha-
pendonaar Oyyera v 3aCTyTHHUK ONIITHHE Bpiinhe yoOn4ajeHe mociose,
Kako Ou ce 06e30enno HecMeTaHo (YHKIIMOHHCAE JIOKAIHE CaMoyIpa-
Be. [IpuBpeMenn opraH, MOMEHTOM KOHCTHTYHCaha CKYMIITHHE OIMIITH-
He 010 OM TeXHMUYKH OpraH 70 n300pa M3BPIIHUX OpraHa ONIITHHE, 0e3
npaBa JOHOILICHa OJTyKa.

Wmajyhu y Buny unan 30, ct. 3. 3JIC xoju npeasuha na gaHom mo-
TBphUBama ONOOPHUYKOT MaHaTa JUIMMa KOje jé MMEHOBAJIa OJTHOCHO
NoCTaBUJIa CKYNIITHHA, pecTaje QyHKLHja HA KOjy Cy UMEHOBaHH WM
nocrtaBjbeHH. 13 0Be opende jacHo mpousnasu aa 06e3 003upa mTo je uia-
HOBE PUBPEMEHOT OpraHa uMeHoBaja Brnana, n300opom npeaceannka cKym-
HIMHE U3 pe/ia YJaHoBa MPUBPEMEHOT OpraHa lbeMy npecraje QyHKuuja y
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ToM oprany. Takohe, mocTaBJbEeHEM CEKpeTapa MPUBPEMEHOT opraHa 3a
CeKpeTapa CKyIMIITHHE ONMIITHHE, IPecTaje My 10 ayToMaTu3My (pyHKIH-
ja'y mpuBpemMeHoM oprany. He mocToju HM TEXHUYKU HU (paKTHUKH MOJIEIT
OJPXKUBOCTHU MJTM MOAyCa NyIUIHpama QyHKIHja 10 1300pa U3BPIIHKUX Op-
raHa OIUITHHE, jep TO HUje HU jeTHUM 3aKOHCKUM aKkToM IponucaHo. [lo-
CTOje CTaBOBU KOjH CMaTpajy Ja MOMEHTOM KOHCTUTYHUCama CKYIIITHHE
OIUITHHE Tpeda KOHCTaTOBATH MPECTaHaK MaHaTa MPUBPEMEHOT OpraHa
y IyHOM OOMMY U JIeIMMUYHO HAcTaBJbambe HEroBOr pajaa. Taunuje, npe-
Nopy4yje ce KOHCTaToBame MpecTaHKa MaHaaTa IPUBPEMEHOT OpraHa y
neny obaBibamba TeKYNMX ¥ HEOATIOKHUX TIOCIOBA U3 HAJIJIGKHOCTH CKYTI-
HITHHE, a ]a HacTaBJba M Jlajbe Aa 00aBsba TeKyhe M HEOAIOKHE MOCTIOBE
U3 HAJUJISKHOCTH MPEICeIHNKA ONIITHHE U onTHHCKOT Beha. Cmarpamo
Jia oBakBa (opMyJannja HUje yTeMeJbeHa y 3aKOHY, 8 HApOYUTO HE 'y YcTa-
BY U Jla IpEJCTaBJba MPaBHY Kpealnjy Koja je y HEMOCpeaHOM cyKoOy ca
KOHLICTITOM TIpaBHE JAP>KaBe U HAaueJIOM IpaBHe curypHocTH. [Ipenopyuyje
ce Ja CKYNIITHHA ONIITHHE, MEHha, OJHOCHO MPaBHO jaopalyje oamyKy o
yBol)ey IPUBPEMEHOT OpraHa, OJJHOCHO PELICHhe O UMEHOBAIbY YJIaHOBA
npuBpeMeHOr oprana Braze, mto Ou npencraBibajio ancypi y MpaBHOM CH-
creMmy. AHanusupajyhu mect HajexHocTH koje wiad 44. 3JIC naje npen-
CeIHUKY OMIUTHHE, KA0 U 0CaM HAJJIC)KHOCTH ONIITHHCKOT Beha (ui. 46.
3JIC), MokeMO 3aKJbYUNTH J1a HU jeAHA OJ] BbUX, Ca U3Y3€TKOM JBe (TIpel-
CTaBJbamb€ U 3aCTyName ONUITHHE U HAPeIOOIaBCTBO 3a U3BpIICHE Oylie-
Ta), He CHanajy y Tekyhe 1 HeoAIokKHE OCIIOBE, T€ /1a POK OJ MEcell JaHa,
y OKBHPY KOjerT je HeOIX0IHO n3a0paTu Oprane N3BpIlHE BIACTH, HE MOXKE
3HAYajHHUje YTULATH HA QYHKIIMOHHUCAHE JIOKAJTHE CaMOYTIpaBe.

BuTHO je HarmacuTH Ja jeaH opraH y OpraHu3aluoHOM U (pyHKIH-
OHAJTHOM CMHCJY, UIMEHOBaH OJ CTpaHe BHILET OpraHa, ca HaJJe)KHOCTHU-
Ma ¥ yJIOroM Kojy MYy NpOIIUCYje 3aKOH U Biana - y akTy o UMEHOBamy -
HE MOXKE BPIIUTH APYTY YJOTY, I0CA0 HJIM HAMJICKHOCT 10JCJbEH aKTOM
HEKOT' HUYKET opraHa. Y KOHKPETHOM Clly4ajy pajau ce o ogHocy Briane u
CKYNIITHHE OMIITHHE, YAME CE HapylllaBa Xxujepapxuja usmehy pemnyomamd-
KOT U JIOKaJTHOT OpraHa, ajli ¥ MaTepHjajHU U MPOLECHU OCHOB 3a pery-
JUCAabEM OBUX MUTAmbA.

TpeHyTKOM KOHCTHTYHCama CKYNIITHHE ONIITHHE, 0e3 n3dopa u3-
BPIIHUX OpraHa, MpeCeHNK MPUBPEMEHOT OpraHa pacroiaxe OyleToMm,
BPILH [I0CJIOBE KOjU HE OM goBenu 1o nopemehaja y mocnoBamy, konarnca y
pany, npeHocy miuahama, IpeacTaBIbamy U 3aCTyNamy ONIITHHE, OHE Te-
Kkyhe 1 cBakoJJHEBHE MOCIIOBE TEXHUYKOT KapakTepa (4. 86. cT. 4. u ui. 87.
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ct. 1. 3JIC). 3ampaBo, cmucao kpaher poka o Mecell JaHa jecTe Jia ce IITO
npe u3abepy U3BPIITHU OPraHU jeIMHUIIC JIOKATHE CaMOYTIpaBe.

6. YCTABHOITPABHA 3AILTUTA JIOKAJIHE CAMOYIIPABE

IloctaBsba ce nmuTame: AOKJIE CE€ MPOTEXkKE OICEr IP>KaBHOI' MHTEP-
BEHIIMOHM3Ma Y JIOKaJIHOj camoytipaBu? Takole, mocToju u onpaBaan cTpax
011 ,,CIINJIEMHjCKE ONACHOCTH ® yIIpaBJbaha U BiaJlamba IPUBPEMEHUM Op-
raHuMa, 9YnMe OW ce y 3HauajHOj MepH ypyIIria JIOKallHa IEMOKpaTHja,
n3ry0Mo cMucao IpeacTaBHUUYKE IEMOKpaTHje Ha JOKAaJIHOM HUBOY, ajlH
Y HaMEeTHYJIa HY>KHa NOTpeda yCTaBHONPABHE 3alUTUTE Ay TOHOMHOCTH
JIOKaJIHE CaMOyIIpaBe.

JlokanHa camoymnpaBa je ycTaBHa KaTeropyja i CaMUM THUM IPEAMET
yCTaBHOIIpaBHE 3alTUTe. Ba)KHO je MOACeTUTH Aa je JOoKajIHa caMoyIpa-
Ba BUJ ICLIEHTpAJIN3aLIH]je IpKaBe, IIa CXOAHO TOME U OOJIMK OIpaHUYEHa
IpkaBHe BiacTu. Ha npyroj ctpanu IpskaBa HE MOXKE yJa3UTH y CMambe-
€ [IPaBa Ha JIOKAJIHY CaMOYIIPaBy, OTHOCHO KOHTPOJLY HErOBE LEINCXOA-
Hoctr (Opnosuh 2015, 1660), jep To mpaBo crnaia y KaTeropujy yCTaBHUX
pesepsarta. IlocToju IBOCTPYKH OJHOC 3aLITUTE JIOKAJIHE CAaMOYyIIPaBe, Te
VYcTaBHY Cyl OLierbyje YCTaBHOCT U 3aKOHUTOCT OIIITHX aKaTa Koje JOHOCH
JeAMHHULA JOKAJHE CaMOyIIPaBe, OMHOCHO CarjlaCHOCT CTaTyTa U APYTUX
OIIIITHX aKaTa je[lMHUIIe JIOKaJTHe caMoympase u3 4. 167. Ycrana, ¢ jen-
HE CTpaHe, JOK ca Ipyre CTpaHe JIOKaJHA caMOyIpaBa MOXe Kaja0oM za
ce o0patu YCTaBHOM CyAy M IIOKPEHE IIOCTyaK U HHULUJaTUBY 3a OLIEHY
YCTaBHOCTH M 3aKOHHUTOCTH Ofipel)eHHX 3aKOHa U APYIHX ONIUTHUX aKaTa
KOjUMa c€ HapyllaBa kEeHO IIPaBo.

VYipaBo 0BUM IIyTeM Ce OCTBapyje 3aIlTUTA [IPaBa JIOKAJIHE CaMOYIIpa-
Be, IITO ce HaBoau y wiaHosuMa 168. n 193. Yerasa (Opnosuh 2016, 426).
IloceOHa 3amTuTa JOKaJIHE CaMOYIIpaBe OABHja CE HEMOCPEIHO - IIyTeM
xaybe YCTaBHOM Cy[y, aKO C€ [10jeIMHAYHUM aKTOM HJIM PaJHOM OHEMO-
ryhasa BpIeme HaJJISKHOCTH ONIITHHE U IOCPEIHO- OLICHOM YCTaBHOCTH
Y 3aKOHHUTOCTH, IIyTE€M allCTPaKTHE HOPMAaTUBHE KOHTPOJIE, aKO CE IIPaBoO
Ha JIOKaJTHYy camoyIipaBy rnoBpelhyje omnmrum aktoM (CtojanoBuh 2016, 76).

C o03upom Ha cTaryTapHa onpehema, mpeMa KojuMa HaJJIe)KHN OpTaH
JjennHUIIe JIOKAJIHE CaMOyIIpaBe oKpehe NOCTyIak 3a OLeHY YCTaBHOCTH
3aKOHUTOCTH, aJIM U NOAHOILICHE YCTaBHE KaJi0e, 0CTaje OTBOPEHO MUTa-
e: KOju OM TO OpraH OHO y CIIy4ajy yCcIocTaBJhamha PUBPEMEHOT opraHa?
Huje peanno na he Bnagmn npuBpeMeHU opraH y JIOKaJIHOj CaMOYIIPaBH,
MOKPEHYTH NOCTYNAK Npes, YCTaBHUM CyI0M IpOoTUB akTa Biane. JlonatHo
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OTeXaBa CUTYalll]jy HEyPaBHOTEKEH CTaB YCTABHOT Cy/1a MO MUTakby paB-
He Ipupoze ouTyKe Briaze o paciymramy CKynIITHHE jeTHHULE JIOKATHE
camoyrmpaBe. KpuTHKOBaHU CTaB Ja je OTyKa O paclyIlITamy CKYIITHHE
JjeAMHULIE JIOKATHE cCaMOYTIpaBe OMIITH MPaBHH aKT, Ca apr'yMEHTAIlHjOM
Ja je O11oKa MojelnHauHOM [TPaBHOM aKTY, HOCH y ce0H Ba)KHE MOCIIEIHIIE,
npe cBera 300T JAEJIOTBOPHOCTH MIPABHE 3alITUTE. YCTaBHHU CYJ j€ CTa0 Ha
CTaHOBHILTE /12 je Y MUTakby ONILITH IPAaBHU aKT U J1a je OH HaJJIeXkaH I10
XUTHOM HOCTYTIKY 32 OLIEHY YCTaBHOCTH M 3aKOHHUTOCTH, OLewyjyhu uc-
MYHEHOCT 3aKOHCKHX YCJIOBA 32 PAcIyIITakbe CKY I THHE K HCTOBPEMEHO
omnyuyjyhu o mpuBpemenum mepama (Ctojanosuh 2016, 76).

Ocrtaje 0OTBOpEHO MUTamE Ja JIK je 3allTUTa IpaBa JOKaJIHe caMoy-
npaBe y BpeMe NMPUBPEMEHOT OpraHa JeJIOTBOPHA U J1a JIM OHa e()eKTUBHO
MOCTOjU Y YCJIOBHMA CYCIICH3Hj€ MPEICTABHUYKHUX OpraHa ONMIITHHE.

7. 3AKJbYUHA PASMATPABA

V morieny KOHCTUTYHCamha CKYNIITHHE jeINHUIIE JIOKATHE CaMoy-
npaBe OMTHA Cy J1Ba KJbyYHa MOMEHTa, a TO Cy MOMEHAT JIOHOIIeHa pele-
’Ba 0 JIOJeNTM MaHJiaTa OJOOpHHIIMA U 00jaBJbUBaLE pe3yiTaTa nu3dopa,
JaTyM Of KOjera IOUYHiby J1a IPOTHYY peJICBAaHTHH POKOBH. CYIITHHCKH
POK, HAKOH MOMEHTA 00jaBJbHUBama pe3yliTaTta u30opa je © MOMEHAT KOH-
CTHTyHCama CKYIIITHHE.

Takohe, BaxHO je UMaTH y BUAY J1a JJOKaliHa camoyTpaBa y PemyOmm-
11 CpOuju MMa J0CTa OTBOPEHUX AMJIeMa U MMUTamka, KOje Uy O] HeyCKJIa-
hernx HaNIEeKHOCTH, H3OOPHOT Iporieca, yroTpede je3nka HallmOHATHIX
MamuMa, pasia, GyHKIHOHUCAka ¥ OHOCA OpTraHa ONIITHHE, MECHE CAMO-
yIpase ¥ ToTpede HOBUX perynarnBa. OBakaB 0OJIMK HHCTUTYIIHOHAIHOT
OpraHH30Bamba, y BUY IPUBPEMEHOT OpraHa, 3Ha4ajHoO 3aIUpe y IIPaBo JIo-
KaJIHE CaMOYIIpaBe, OTHOCHO Y IeHY ay TOHOMH]Y, YUME C€ MOXKE 3HaYajHO
HOPEMETUTH YCTaBHH CTaHIAp]] CaBPEMEHe IeMOKpaTuje.

IIpema oapendu unana 12. YcraBa, npkaBHa BJAcT je OTpaHUYEHA
npaBoM rpal)ana Ha JIOKaJIHy CaMOyTIpaBy, KOje IPaBo MOAJIEKE UCKIBY M-
BO HA/130py Ha IUTaHYy YCTAaBHOCTH U 3aKOHUTOCTH. Jlakie, nmajyhu y Buny
IPETXOIHO, CBaKH OOJIMK 3aJMparka U IpaBo rpalaHa Ha JOKAIHY camMoy-
npaBy, Tpeda TyMa4uTH BPJIO PECTPUKTHBHO.

CacTtaB IpUBpEMEHOT OpraHa Mopa Opa’kaBaTH CIHMKY IapiaMeH-
TapHe CTPYKTYpE, IITO Yy MOTUTUYKO] TPAKCH TIOCTOjarba KOAIUIIH]ja, KOXa-
OouTanuja U IPyTrux OONHMKA MOTUTHIKOT W TAPTOKPATCKOT KOMOMHOBAHA,
MOK€ CTBOPHUTH TOTenIkohe, y3umajyhu y 003up moieJbeHOCT U TEH3HYHOCT
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Ha OJIMTHYKO] cLieHH. Takolhe, cacTaB MPUBPEMEHOT OpraHa Mopa BOIUTH
padyHa ¥ 0 HallMOHAJIHO] 3aCTYIJbeHOCTH. [IuTame cactaBa mMpuBpEeMEHOT
oprasa je noce0HO Ba)KHO, C 003UPOM Ha YHELECHUILY JIa je ped O YCTaBHO]
kareropuju (Bug: 4wi. 192, ct. 3 YPC).

C 003upoM Ha MHOTa OTBOpPEHA MUTAaA, HEMXOIHO je peneduHu-
caTH MECTO | yJIor'y puBpeMeHor oprana y CpoOuju, y KOHTEKCTY jadama
MpaBa Ha JIOKaJTHY caMoyIipaBy, moceOHo nMajyhu y Buy notpedy mero-
BE MapiaMeHTapHe KOHTPOJIE, aJli U YCTaBHOCY/ICKE 3alITHUTE, 110 YTIIEAY
Ha caBpeMeHe aeMokpaTuje (MunocasasseBuh u Jepunuh 2020, 365). Pe-
CTPUKTHBHOCT Y IPUMEHH U YK€ TyMauee pasJiora 3a mberoBo yBoheme
HYKHH Cy MEXaHH3MHU 3a OUyBambe MPEICTABHUYKE IEMOKpaTHje.

HUckycTBo, mpakca YctaBHor cyaa CpOuje u OpojHU CrIOpOBH, HE ca-
MO TIOCJIECABUX roAMHA, Beh U mocnenmbux AeleHnja, yKasyjy Ha MoTpe-
Oy TeMmeJbHE aHAJIU3€ MHCTUTYTa MPUBPEMEHOT OpraHa, HBEeroBOT MpuJa-
rohaBama yCTaBHUM U CaBPEMEHHUM IMPUHLHUIINMA U BPEIHOCTUMA, alld U
MPAaKTUYHO] OTPEOH, OTKIIambamha HEAOYMULIA U KOHTPOBEP3U y BE3U ca
HETOBOM IMPUMEHOM U (YHKIIHOHUCAHEM, €BEHTYaJIHO U HECArJIACHOCTH
1o ToM nurtamwy Ycrasa u 3JIC.

[IpuBpemenu opra JoKaJlHE caMOyIIpaBe He MOXKE CyTICTUTYUCATH
NpPeNCTaBHUYKY JIEMOKPATHjy, HUTH CE IbHIME CME]y OTPaHHYUTH U CYCIIEH/10-
BaTH M3BOPHM MPUHIUIIH JICLEHTPAIN3AIH]e U TPaBa JOKaJIHE CaMOYIIpaBe.
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Boris Mrdovi¢

TEMPORARY BODY OF THE LOCAL SELF-GOVERNMENT UNIT
AS A SUBSTITUTE FOR REPRESENTATIVE DEMOCRACY

Resume

The politics of the Balkan areas very often leads to numerous dif-
ficulties in the application of some basic legal institutes. The temporary
body, in the system of local self-government, especially in recent decades,
leads to significant legal consequences, and very often to open dilemmas
regarding certain issues of procedural and material application of law. At
the basis of this paper lies the question of the legal substitution of the classi-
cal representative bodies of local self-government with this institute. Some
aspects of the constitution of the local parliament and its relationship with
the membership in the temporary body, deadlines for taking certain legal
actions, but also the place of constitutional protection of local self-govern-
ment were analyzed. Also, the paper analyzes individual institutes and po-
sitions of theory and practice that exist in our legal system. With this work,
we tried to determine the shortcomings and legal gaps that arise in practice,
but also to indicate possible disagreements and directions for the future re-
definition of this term in our legal system. The introduction of a temporary
authority, as well as certain issues arising from it, significantly encroach
on the autonomy of local self-government and its constitutional position.

Key words: temporary body, local self-government, municipal bodies, con-
stitution of the municipal assembly, constitutional protection.

40



Jbybomup M. MUTPOBUR® VIIK 331.45/.46(497.11)

) ) DOI: 10.5937/adpn2502041M
Axademuja cmpyxoguux cmyouja Ilonumexnuka

beoepao Ipezneonu pao

HAYYHOBE3BEJJHOCHA AHAJIU3A: CHHTATMA
BE3BEJHOCT U 3/IPABJLE HA PAJTY

Caocemax

Yesajarwem nosoe 3axkona o 6e3bednocmu u 30passy Ha
paoy y Penyonuyu Cpouju, kpajem anpuna 2023. 2o0une, Hedgo-
CMUCTIEHO je uckazana nompeba da ce 06a 0061acm, HAKOH CKOPO
0se Oeyenuje be3 3HauajHe 3aKOHCKe pesusuje, 000AmHO NPaG-
HO pezynuuie u ycaspuwu. Maoa je nobosmswan y npagHoM cMucy,
nocmampano u3 yeaa Hayka oezdoeonocmu, caopoicajem 3axona
OOMUHUPA HAYYHO HeadeKeamHa mepmuronocuja. Mzocmanak ee-
3AKMHO NOCMABHEHO2 HAYYHOMEMOOOLOUKO2 NPUCIYnA Y 00.1a-
cmu 3aumume npu paody ymareyje mo2yhnocm peanne npoyete u
npegenyuje pusuKa Koju Hacmajy uiu Mo2y Hacmamu Ha paoHoM
mecmy u 'y padnoj okoaunu. Pezyimam cy Hemaunu 3aKmbyuyu o
00CMuUeHYmom cmenery oojexmugne 6e306e0HOCmu paoHuKa, ua-
KO cYOjekmugHu 00#CUu6baj 0e36e0H0Cmu KOO 3an0CieHUX MOdiCE
oumu 3a0060.men. Heycaenawenocm uurseHuuHoe u cy6jekmugHoe
cmarba 6e30e0HoCmuU 21a6HU je Y3POK 2yOUmKa JHcueoma paoHu-
Ka, nogpeda npu pady, npopecuonarnux 0bomserd, pazeoja 6o-
necmu y 6ezu ¢ padom u mamepujanne wmeme. Hayunu yusno cmy-
Ouje jecme da yxkasice Ha nponycme y mepMUHOI0WKOM 00pehersy
uzpaza oamux y 3aKoHy o bezbednocmu u 30pasnsy Ha paody ca
cmarnosuwma 6e3dednocuux nayka. lpaxmuunu yum pada je oa
Haenacu HeonxoOHOCM U3MeHe K/bYUHUX MepMUHa u3z ooracmu

Axaznemuja cTpyKoBHHX crynuja [lonurexnuka, beorpan, Pemy6nuka Cpouja. Enexrponcka
aznpeca ayTopa: [jubomir.mitrovic@hotmail.com. ORCID: https://orcid.org/0009-0001-7232-0498.
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saumume Ha paody y paOHONPAGHO] Mamepuju Kako ou ucmu 0o-
OUNU HAYYHO ymemeberve.

Kmwyune peuu: 3axon o bezbednocmu u 30pasnsy Ha pady, Kopno-
pamusha bezbeonocm, wyocka bezbednocm, npusamua bezoeo-
HOCM, 3aumMuma Ha paoy, /byocKa npasda, bezbedHocHa Kyimypa.

1. JbYICKA BE3BE/THOCT KAO OCHOB
JAPYINTBEHOTEPUTOPUJAJIHUX
[NOJIMTUKA BE3BEJJHOCTH

MonepHa cxBaTama ImojMa 0€30eHOCTH TOCTaIa Cy AaJIeKO CIO0XKe-
HHja HETO IITO Cy OnJia y paHUjUM MIepruoaruMa JEyACKe ucTopuje. Kako cy
Ce KOHIICTITH U MHCTUTYIIMOHATHH MOJICTTH OCTBapema 0e30eJHOCTH Me-
HaJId TOKOM JIPYIITBEHO-UCTOPH]CKOT Pa3Boja Tako je 6e30eIHOCT mocTaia
BPEHOCT KOja ce He MOXe ofipejUBaTH UCKJbYUHBO CIIPaM TPaIUIIUOHAI-
HuX ocHoBa. Hamme, Tokom X VIII m XIX Beka 6e30eqHOCT ce TPBOOUTHO
OITHOCHJIA Ha IpKaBy M BOjCKY UHjH je Onia Hepa3aBojHU aTpuOyT. Mel)y-
THM, Pa3BOjeM IPYIITBEHOMOIUTHIKNAX 3ajeTHUIIA 0€30€THOCT IOCTEIICHO
MoCTaje HeM30CTaBHU €JIeMEHT U JApyrux cdepa Jpyackor aenoBama. Jla-
Hac Oe30ednocm TIPEACTaBIbA U3Y3ETHOCT CBOjCTBEHY JBYJICKOM POIY KO-
ja ce TpeTupa Kao HajBHIIA HHIAWNBUIyaTHA BPSIHOCT M HEOTYHHBO MTPaBO
CBAaKOT TIOjeTMHIIA.

Kaxko ce 6e30emHOCT TIOjeuHIIA, Tj. /bYOCcKa Oe36edHocm TI0NIaKo Je-
KJIApUIIIe Kao IIEHTPATHH eJIEMEHT MOJICPHOT MHCTUTYITUOHATHOT MOJIEIIa
IOCTH3amka ONITUMAITHOT CTama 0€30€THOCTH ApkKaBe W APYIITBA, pede-
pPEHTHU 00jeKat y pa3Marpamy 1mojMa 6e30eTHOCTH TT0CcTaje YoBeK. Jpyrum
pedunMa, TOTa3HIINTe CBAKOT Pa3MHUIILJbakha O 3HAUCHRY IojMa 0e30eIHOCTH,
OWII0 Ka0 0 aTpuOyTYy, BPEOHOCTH HITH CTALY jeCTe — nojedunay.

bezbeonocm y TICUXOJIOTH]U TIOjEUHIIA U COITHjAITHO] TICHXOJIOTH-
j¥ 03HaYaBa TEXKIbY Ka JIMYHO] CATYPHOCTH U jefaH je O OCHOBHHUX MOTH-
BaTopa JBYACKOT NenoBama. [loTpeda 3a curypHoIhy Koj Y0BeKa yjemaHO
TIpeCTaBJba M MOTPEOy APYIITBEHOIOIUTHYKE 3ajeTHUIIC YHjHU j& TIPH-
MagHuK. be30eHOCT mojeInHITa yCIIOBJbEHA j€ CTameM 0e30€THOCTH Y
IpKaBU, FIbeHUM TIPaBHUM ITOPETKOM, BIIaTaBHHOM TIpaBa 1 60e30emHomhy
Kao (DYHKIHjOM KOjy Ap’kaBa 00aBjha. YTeMeJbeHA HA YCTaBHOIIPABHUM
MOCTYyJATHUMa, IPYIITBEHOMOJIUTHYKA 3ajeIHHIIIA je OJTOBOPHA 33 OYyBa-
e IPYIITBEHO-CKOHOMCKE CTAOMITHOCTH O KOjOj C€ HE MOYKE TOBOPUTH
Yy OICYCTBY 0€30€THOCTH HEHUX WJIAHOBA — YMME OHA T0CTaje aKTHBaH
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YUECHHUK Yy ouyBamy Oe30eHocTH nmojenunna.! Jla 6u 6wia y moryhnoctu
Jla IpUIaJHUKE IITUTH HA TPUMEPEH HAYHH, JIp>KaBa YBOIH UCje IpaBHE
cUrypHOCTH 1 jaBHe O6e30enHocTr (Dimitrijevi¢ 1973). Ilpasna cueyprocm
03Ha4YaBa METOJ ToMOoNy KOT ce MojeAMHALl IITUTH O 370yNoTpede HHCTH-
TyUUOHANIU30BaHe MohH M oBnamhema Koja Cy Ip’KaBU Ha pacrojaramy
U THME je cripeyaBa Jia Oyne, kako 6u Mapkc (Karl Heinrich Marx) pexao
— ,MHCTPYMEHT HacuJba y pykama Biazaajyhe knace®. Jagua b6ezbeonocm
npeacTaBba HAYMH Ha KOjU JpKaBa WITHTH TOjeJUHIA O CBHX MPETHH
yIEPeHHUX MPOTUB HKEroBOT HHTerpuTeTa. O0jennmyjyhu uaeje npaBHe cu-
T'YPHOCTH 1 jaBHE 06€30€IHOCTH Y XOJTUCTUYKH KOHLENT — 4Y0CKa be30e0-
HOCm TIOCTaje UMIIEPAaTHB pa3Boja caBpeMeHe ApiKaBe.

Konnenrt spyncke 0e30€AHOCTH je anmponoyenmpuyHo OpujeHTU-
caH KOHCTPYKT ILTO 3HA4YM Jia C€ y leTOBOM CPEIUILTY HE Hajla3e MPeTHe
no 0e30e1HOCT MojequHIa, HETO 3alITHTa HHANBUAYATHUX U BUTATHUX
BPEIHOCTH JbYACKE jeIUHKE, Tj. JbYICKUX MPaBa U JbYACKOT pa3Boja of] pH-
3MKa ¥ IPETHH KOje UX YyIPoXkaBajy y riodanu3oBaHoM cBeTy. Kao cybjek-
T€ 3aIUTUTE JUYHUX U BUTATTHUX BPEIHOCTH MOjeIUHIA, KOHYENM /bYOCKe
be3bedHocmu BUW HALIMOHAITHE W Mel)yHapoiHe HHCTUTYIH]E KOje Cy Y
o0aBe3u Jja ITHUTE MTpaBa CBaKe JbYACKE jeINHKE, aJli HE CaMO WHCTUTYLIU-
je Koje IPOMOBHILY JbYJCKHM Pa3Boj M MMOIITOBAKE JbYJCKUX ITpaBa, Beh u
CBE OHE KOj€ OBE BPEAHOCTH MOIPHBA]jy, OMIIO CBECHO MJIU HE, HA UJIeralaH
WJTH JIeraJlaH HauuH. YKPaTKO, KOHLIENT JbyICKe 0e30€AHOCTH 3aCTyTa HH-
CTUTYLMOHAJIN30BaHY U IPEBEHTUBHY 3aLITHUTY U MOMITOBAME ITPaBa YOBE-
Ka, Kao 1 OCUTypame HbEeroBor pa3Boja. Jep caMo CHHEPI1joM eKOHOMCKOT,
MOJUTHYKOT, TPABHOT, APYIITBEHOT, KYJITYPHOT U IPUPOIHOT OKPYKEHha
NojelnHIa MOTY HACTaTH YCJIOBH 32 JJOCTU3AHE HErOBOT aricoIy THOT OJ1a-
rocrama — cmarea wyocke oezveonocmu (Alkire 2003, 3).

Kao unTerpannu enemMeHT NOJUTHYKE, EKOHOMCKE, IPYLITBEHE, aJIH
u cBake apyre chepe, bezdednocm nojedunya MoXe ce IocMaTpaTH Kao:
/1/ 00jeKTHUBHO, Tj. YNILEHUYHO CTambe; /2/ Cy0jeKTUBHO CTambe, Tj. 1OKH-
BJbaj cUTYpHOCTH; U /3/ yBepemwe (Dimitrijevic 1973). Jlok y o6jeKTHBHOM
cmucay 0e30eIHOCT MpeacTaBiba OACYCTBO IMPETHHU MO YCBOjeHE BPEIHO-
CTH TIOjeUHIA, Y Cy0jeKTHBHOM CMHCIY O3HauyaBa OJCYCTBO CTpaxa KOJ
NojelMHIA Aa YCBOjeHe BpeIHOCTH Mory outu yrpoxkene (Wolfers 1952).
JaxJe, rienaHo ca CTAaHOBUIITA AOCTH3amka MHANBUAYaTHE 0e30e1HOCTH,

3ampaso, ped je 0 MyTyaJIHOM OJHOCY KOjH OCHM OJrOBOPHOCTH JprkaBe 3a 6€30eJHOCT 0jeIMHIIa
yKJbydyje 1 00aBe3y cBakKor II0jeAMHIIa Jla ce cTapa 0 0e30eXHOCTH JpiKaBe KPO3 aKTHBHO /
HIIP. y CIy4ajy Opy’kaHe arpecHje/ U/MIi IacUBHO /HIIP. 0q0Ujame areHTypHOr pana/ ydemhe
y cHTyanujaMa Kaja je 0e30eJHOCT JpxKaBe yrpoxkKeHa.
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JE3UYKHU TEPMUHU He36e0HOCM T CUZYPHOCH HE TIPEACTABIbajy CHHOHUME.
ErumMononiko-ceMaHTHUYKa aHaJIM3a ABa U3pa3a yKasyje Ha [I0CTOjame pa-
31IMKa Y BUXOBUM ofipeleruma mpu yemy je 0e30eJHOCT’ IHUper orcera u
o0yXBaTa WHUBHUIyaTHU, HAITMOHAJIHU 1 TJI00AJTHU aCIeKT 0€30€IHOCTH
(Bajagi¢ 2011, 48). Yxu nojam curypHocT’ IpBOOMTHO o3HayaBa Oe30ex-
HOCT MOjeIMHIA KOjy YWHE IPaBHA, HOJIUTHYKA, JPYIITBEHA, EKOHOMCKA 1
Kynrypaa curypHocT (Pejanovi¢, Vejnovi¢, Raki¢ 2017, 280). Bezbeonocm
Kao ygeperse PeICTaBIba HECKJIa] YHEHIUYHOT U CYOjeKTHBHOT CTama 0e-
30€1HOCTH NOjeJUHIA YUjUM KOHTHHYYMOM JIOMHHHpaA CyOjeKTHBHA TIep-
uenmuja 6e3oeanoctu. Kako je npesenyuja yepooscasarba KIby4HU MPUH-
IIUIT IOJUTUKE 0€30€IHOCTH, pa3IuKOBamhe 0e30€JHOCTH Ka0 YNHCHUIIE,
‘0e30eIHOCTH Kao 10KUBJbaja’ 1 '0e30€1HOCTH Kao yBepema® je HEOXOIHO
y LIJBbY pa3Boja CBPCUCXOJHUX CTpaTeruja ouyBama )XKHUBOTA, 31paBiba U
MHTETPUTETA CBAKOT MOjeIMHLA Y OpraHU3allH]jH.

Haxine, nojedunay xao pedepeHTHH 00jeKaT 3alITUTE MPEACTABIbA
LEHTPAJHH €JIEMEHT KOjH KOHIENT JbyAcKe 0e30eAHOCTH pas3IuKyje ol
KOHLIeNTa 0€30eJHOCTH KOjH je OMo JOMUHAHTAH y OKBUPHUMA CTpaTeruja
6e30ennoctu XIX n XX Beka, a y unjeMm je Gpokycy orncTaHak JIp:kaBe Kao
cyBepeHor entuteTa. Koju he ox aBa koHuenTa riodaiHo MpeoBiagaTu
nokasahe Bpeme, Oyayhu na apxkaBe joll yBeK HUCY CIIPEMHE Jia ce 0e3y-
CJIOBHO OJIPEKHY TPaJULMOHAIHUX BPEIHOCTH HAYIITPO BPEIHOCTH KOje
3acTymna KOHIICTT Jby/ICKe 0e30eMHOCTH.?

3aokper y nepueniuju 6e30eTHOCTH HACTAO je Kao MOCICANIA UH-
JIYCTPUjCKUX PEBOIYIHja U riiodanu3aiyje kao npareher npomeca. Ilona-
3ehu on ommiTe Teopuje cucTeMa, 3ajelHULA CyBEPEHUX ApKaBa Kao CH-
ctem MelyapikaBHO ypeleHHX oHOCA 3aCHOBAH je HA MPUHIMITY MYJITH-
narepaise capaame. OCUM ITO AONPUHOCH Pa3Bojy pa3IuYUTHX BHA0BA
capaame, ro0ain3anrja ICTOBPEMEHO OACTHYE J1a ce OpOojHa MUTamka 0f
r100aTHOT, MehyHapOHOT, pErHOHAJIHOT ¥ HALIMOHAJIHOT 3Ha4aja, YKIbydy-
jyhu u nutama 0e30e1HOCTH, pa3MaTpajy Ha HaJHALIMOHATHUM HUBOMMA
(Hay 2016). Kako cBeTCKO IpYIITBO HE MOXE OCTaTH UMYHO Ha eeKTe

HayuHu yBUJ je y carnacHOCTH ¢ BuhemeM Ja Oe30e0Hocm U cu2ypHocm 'y CpIICKOM je3UKy He
npeacTaBibajy anconxytHe cunonume (Mijalkovi¢ 2009, 42). CkiazHo TOMe, JTaKO je pa3iIHKO-
BaTH HIP. coyujemanny 6e36e0nocm Kao TeKIby Ka 04yBarby KOJIEKTHBHOI HICHTHTETA /HIIP.
HaIIMOHAJIHOT UACHTUTETA/ OX coyujanne cuzypHocmu 'y BATy €KOHOMCKE IOMOhH MojeIuHIN-
Ma KOjH Cy CyOUeHH ¢ HeKUM Ipo0iIeMOM KOjH HX oHeMoryhaBa Jja ocTBape MHHHMAJIHE MaTe-
pHjaTHE yCIOBE 3a JOCTOjaHCTBEH JKUBOT /HIIP. HE3aMOCICHOCT, CHPOMAIITBO HT./.
Jlanamme ,,TpaH3UIIOHE" IOTUTHKE 0e30eHOCTH ¢y XHOpHUIHOT KapakTepa. Mako kpo3 ca-
Ipxaje ahupMHUILY IIOCTYJIaTe KOHLEINTa JbYACKe 0e30eJHOCTH, IbHXOBH OKBHPH CY JIPHKABHO-
neHTpuyHor npoduia (Mitrovic 2024, 65).
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rinobanu3anuje, Oua OHU MO3UTHUBHU WJIM HETAaTHBHHU, TAKO HU KOHIIETIT
0e30e1HOCTH HE MOKE OCTaTH jenHoOpa3aH. YnmeHnna je 1a ce, 3aXBajby-
jyhu rmobanu3zanuju, 6€30eJHOCT MojeIMHLA HAIILJIA Y CPEAUILITY TPUOPH-
teta Mel)yHapoaHe 3ajequune kpajem npouutor Beka (MSCG, BCLjP 2005,
21). Ilopen Tora mro npeacTaBiba NPEKPETHUILY Y pa3MaTpamy nojma oe-
36enHOCTH, 1994. ronuHa je roguHa ahupMaruje byocke be36e0HoCcm Kao
eceHIMjaTHOT Oe30e1HOCHOT KoHIenTa. ! Mnak, ekcran3uja riodaiusanyje
JIOTIPUHENA je ceKypumusayuju JbyacKe 0e30eJHOCTH, Tj. 1a YTpOXKaBame
WHANBHYyalTHe 0€30€AHOCTH N3a3BaHO Y jeIHO] APKAaBU JTUPEKTHO TOBOIH
JI0 yMarmema 0e30eJHOCTH MojeINHLA Y IpsKaBaMa HEMOCPEIHOT OKpYKe-
ha WK y ApskaBama Koje cy oOyxBahene oapel)eHruM BUOM capaimbe Kao y
ciydajy uaunmjatuse [lojac u nym. Ilputom, yrpoxxaBarme HHIUBHyaITHE
0e30eTHOCTH je TTOCEOHO U3PaKEHO Y EKOHOMCKO-COIIMjaTHUM JIOMEHUMa
mehynaponne capanamwe (Mitrovi¢ 2020).

Jbyncka 6e30emHOCT je rio0anaH U MHKJITY3UBaH KOHLETIT KOjU ITPHJIN-
KOM pa3MaTpama cTama 0e30eJTHOCTH YOBeKa, HALlMOHATHE IPAHULIC BUIH
Kao MpeseBaHTaH eJeMeHT 0e3 003upa re ce nojeAnHal Hajas3u — Ha Mo-
ciry, yimunw win kox kyhe (UNDP 1994). Kaxko je 6e30emHOCT y rimooam-
30BaHOM CBETY IOCTaJIa CTa¢ M HeJleJbHBa BPEIHOCT O KOjOj C€ HE MOXKeE
TOBOPUTH 0€3 yBa)kaBara HEHOT CBOjCTBA MHAMBHIYATHOCTH, OUYBambhE
0e30e1HOCTH NOjeIMHIA YUHH CYIITHHY 0€30eTHOCTH CBaKe APYIITBEHO-
TEepUTOpHjaJIHE OpraHu3aluje — Oria OHa JJOKaJIHa, Tp>KaBHa, pernoHaTHa
wim riiobansa. byayhu na ce cBaku HUBO 6€30€IHOCTH MOpa 3aCHUBATH Ha
MOLITOBakbYy OCHOBHUX JBYACKHX IpaBa He OU JT1 OMO OAPXKHUB, HHAUBHTY-
anHa 0e30eAHOCT 3acHOBaHa Ha JINOEpaTHO-IeMOKPATCKUM HadeIuMma 1o-
CTaje OCHOB yTEMeJbeHha Pa3IMUNTUX BHI0Ba OpraHu3anuje 0e30e1HoCTH:
/1/ tno6ainne; /2/ pernonanue; /3/ npxaBHe; /4/; mokamHe WiH 6€30€HOCTH
y 3ajenHULN; U /5/ KopropaTUBHO-IpuBaTHE (cnuka 1.). Apyraumje peue-
HO, OpHra 0 6e30eJHOCTH MojeInHLIA je HJeja MoJa3HuLa y GopMyIucamy
MOJIUTHKA 0€30€JHOCTH MpeMa APYIITBEHOTEPUTOPHjaIHOM PUHLUITY.

4 Ipoepam 3a pazeoj Vjeourwenux Hayuja je y roquimeM Hzsewmajy o wyockom pazeojy, 1994.
TOAMHE, 10 IIPBH IIYT IPOMOBUCA0 UJE]y JbyICKe 0e30€THOCTH ONUCABIIN je KA0 KOHIENT
opHjeHTHCaH Ha nojenuHna’. Tume je noramammu Gokyc 6€30eIHOCTH IOMEPEH ¢ ApiKaBe Ha
yoBeka. MehyTum, npebanuBameM (pokyca 6€30€HOCTH Ha YOBEKA, KOHYenm byocke be36e0-
HOCcmu He Herupa noTpedy 3a MOCTOjameM KIIACHYHUX MeXaHH3aMa 3auruTe, Beh HarmanraBa
Jla p’kaBa U APYLITBO He MOTY OMTH 0e30€IHU yKOIHKO CY IbHXOBH YIaHOBU HeOe30eIHH.
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Crnuka 1. Modenu opywimeenomepumopujante opeanuzayuje 6e3oeonocmu

(U3Bop: Obpaoa aymopa)

2. TEPMHWHOJIOIIKO OAPEBELE 1 OJHOC
[TOJMOBA V¥ OBJIACTHU 3ALITUTE HA PAILY
N3 YI'JIA JbYACKE BE3BEJIHOCTU

Maja ce y CeMaHTHYKOM M JICKCHKOT'Pa)CKOM CMUCITY 6e30e0H0Cm
4ecTo noucrosehyje ¢ 1bOj CPOAHUM TEPMUHHUMA KAO LITO CY CUSYPHOCHI,
sawmuma m 0beszoehere (11i¢ 2011; Klajn 2008), BUX0BO U3jeIHAYABAE
j€ TOrpelHo Kaja ce pa3MaTrpa U3 yria Hayka 0e30eHOCTH. YoOuuajeHa
npakca 03HayaBama UCTHX T10jaBa CYPOTHUM H3pa3uMa, pa3IHunuTHX M0-
jaBa UCTHM M3pa3rMa 1 Kopuiiheme HeHay YHOT II0JMOBHOKATET OPHjaTHOT
IOPUCTYTA TOBOIHU JI0 pa3Boja HEUCIIPABHHUX 3aKJ/bydaKa O TOME IITa Oe-
30edHoCm TIPEICTaBIba U HE TIpeacTaBiba. OBaKaB BH/I PAKCe je MOCeOHO
ycTaJbeH y obyiacTu 3amtuTe npu paay. Cxpartame 3Hauema 0e30e1HOCT’
Ha TOTpelIaH HAYMH PEe3yITyje H30CTAaHKOM CTaHIapaU30BaHEe TEPMUHO-
JIOIIKE MeToj1o0rHje y oBoM Jieniokpyry (Tosi¢ 2012). OnacycTBo Hay4dHO-
0e30eTHOCHO yTeMeJbeHEe TEPMUHOJIONIKE TIpaKce y JOMEHY 3allTUTE Ha
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pazy ¥y Be3H ¢ paJOM HEraTUBHO yTHYE HA IPUCTYT GopMynucamy paj-
HOOPraHU3aLMOHMX MOCTYJIaTa U CTpaTeruja OuyBamba KUBOTA, 31paBiba 1
MHTETPUTETA 3aMI0CICHUX. 3aTO je HEONMXOAHO YKa3aTH Ha Pa3IuYuTOCTH
KOj€ c€ jaBJbajy y HayuHOOe30eTHOCHIM 3HaUYeHhMa NojMoBa 0e30e1HOCT,
CHUTYpPHOCT’, 3aITUTa’ ¥ 00e30eheme’ y ciydajy Kajia ce HICTH HACTOje IpH-
MEHHTH Ka0 OTEPAalMOHN KOHLETITH.
AHaJIM3UPaHO U3 YIJIa JbyAcKe 0e30e1HOCTH, pa3MaTpamy 3HaUCHa
nojMa 6e36eo0nocm MOXe ce MPUCTYIUTH Ha 00jeKTHBAH WUIIU CyOjeKTH-
BaH HaYMH. YNHEHUYHO UM 00jEKTUBHO CTame 0e30€AHOCTH MojeInHLA
3aCHUBA C€ Ha MEPJPHBHUM TapaMmeTpuma Oe30eqHocTH.” MelyTum, KoH-
LENT JbyCKe 0€30€AHOCTH y UCTO BpeME YKJbydyje U Cy0jeKTHBHO CTambe
— MepLUEeNINjy Heyera Kao IpeTHhe Koja MOXKe Jia YTPO3U HEKY O BUTAJIHUX
BpenHocTH nojeanniia (Puri¢ 2009, 180). CyojekTuBHA MTuMeH3Hja 6e30e-
HOCTH THYE C€ OJICYCTBa CTPaxa KOA MOjeAHHIIa O YyTPOKEHOCTH JTNIHUX
BpenHocTu.® [Ipema Teopuju xujepapxuje JbyICKuX norpedba Adpaxama
Macnosa (Abraham Maslow), n3octaHak cTpaxa 1o HHAUBUAYATHE Bpe.-
HOCTH je OCHOBHA JbyJICKa MOTpeda unje 3aJ0BOJbEHHE MOpa YCISIUTH 1O
3a/10BOJbEIbY (PM3MOJIOUIKKX MOTpeda MojeIMHIA 32 Ba3AyXOM, BOJIOM U
XpaHOM He OM I HEOMETaH NCUX0-(U3NUKH Pa3Boj HHAWBUIYE OHO MO-
ryh. O BaXHOCTH U 3Ha4ajy pazMmarpama yjore cy0jeKTUBHE AMMEH3Uje
KOHIIENTA JbyACKe 0e30€IHOCTH CBEI0OYHN YNILEHUIA J1a je IOCTYHame Mo-
jenrHIa yIIIaBHOM AeTePMHUHUCAHO ocehajeM 3aiTHREHOCTH, Tj. lbeTOBOM
pamuBoIhy, 6uo on parrionanan win He.” C 003UpoM Jia ce Besyje 3a Cy-
0jeKTHBHHM JI0KMBJbA] CTpaxa, Ha OBaj HAYMH MEpUUNIHpaHa 0e30eTHOCT
3ampaBo MpeACTaB/ba CUTYpHOCT . Jpyraunje peueHo, riIeaaHo ca CTaHo-
BUIIITA MHAUBUAYaIIHE 0€30€HOCTH, Oe30e0HOCH je YNCHUYHO CTamke
YIPOKEHOCTH TIOjeNHIIA, & CUCYPHOCT CTAIbE YTPOKECHOCTH YCIOBJHEHO
nepuenuyjoM nojequama (Buzan 1991).
Haxune, mta he Tepmun 0e306eqHOCT’ 03HaYaBaTH 3aBUCH O] KPaj-
BET CTama Koje ce HacToju foctuhu. Crora ce 6ezdednocm Hajuenthe xKo-
pHCcTH J1a 03Ha4YM cTame: /1/ y KoM pedepeHTHH oOjeKaT HHje, ajld MOXKe
OWTH, U3TI0KEH yTpOKaBamby — 00jEeKTUBHO CTambe; WIIH /2/ CTAambE y KOM ce
pedepenTHu objexaT oceha yrpoxKeHnM, ajiu He Mopa OUTH — Cy0jeKTHBHO
cramwe (Vujaklija 1986). Jlok ce 0 00jeKTUBHOM CcTamy 0€30€THOCTH MOXKE

*  Hop. cipam yTBpEHUX CTaTHCTHYKHUX CTONA KDHMHHAINTETA Y JIOKAIHOj 00JIACTH, y O/THOCY
Ha IIPOCEYaH HUBO KPUMHUHAINTETAa HAa HAIIHOHATHOM HUBOY, MOXKE Ce 3aKJBy4HTHU Ja JH je
PH3HK Off BAKTHMH3AIHje y TOj 00JIaCTH BUIIN MITH HHXKH O HAI[HOHATHOT IIPOCEKa.

®  Hup. pu3uK 0] BAKTHMHU3ALK]jE Y JOKAIHOj 00JACTH je MCIIOJ] HAL[MOHAJIHOT IIPOCEeKa, alli
HEJJOBOJBHO J1a OM ce MOjeIMHIIM KOjH Cy OWIIM JKpTBe Hamaja ocehann curypHuM.

7 Hnp. HojeIuHIM 9eCTO MOCEAYjy BATPEHO OpyKje 6e3 onpaBaaHor pasiora.
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TOBOPHUTH Y OZHOCY Ha paznuvuTe peepeHTHE 00jeKTe 3aITUTe, CyOjeK-
THBHO CTam¢ YTPOKEHOCTH Ce JIa TYMaYUTH CaMo CIIpaM JIMYHe Teprentuje®.

Pasmumssame o 0e30€JHOCTH ca CTAHOBHINTA JBYJICKE CBaKOIHE-
BHUIIC MTPETEKHO CE€ CBOJU HA MOCTOjaHOCT WJIM HemocTojaHocT ocehaja
3amTHheHOCTH KOJ MojeuHIa oA yrpoxxasajyhux norahaja u mojasa Oy-
nyhu na Tokom pazmarpama mra 6e36eorHocm NpeacTaBiba MojeuHall mo-
JIa34 O JINYHOT JI0’KMBJbaja YTPOKEHOCTH. Y TOM KOHTEKCTY, YTPOXKABAHE
je cBaka BpCTa IPYLITBEHE, TEXHUYKE MJIM IPUPOAHE OMACHOCTH KOja MO-
K€ I0BECTHU y MUTahe HHTETPUTET, 31PaBJbe, )KUBOT, UMOBHUHY H CII000Y
nojenuHIa (Stajic 2015). Kao crame, yepoorcasare je 00pHYTO Cpa3MepHO
cTamy 0e30eTHOCTH LITO 3HAUM Ja Kaja 0e30eIHOCT jauya — yrpoxKaBame
cnabu, u vice versa. Imak, Tpeba ©UMaTu y BUIly U Jia CTambe YTPOXKEHOCTH
HUje 0OpPHYTO Cpa3MEepHO CTaly CUTYPHOCTH, KA0 U J1a j¢ JOCTH3ambe CTamba
anconryTHe 6e30enHocTn npakTuaHo Hemoryhe. Crora, mojam 0e36egHOCT’
Tpeba pazmMarpary y CMHUCIY I0OCTH3amba ONITHUMAJTHOT cTamka 6e30eaHoCcTH
pedeperTHOTr 00jexTa 3amtute (Mitrovi¢ 2024, 52).

OBaj nmpucTyn pa3MUIJbay 0 0€30€HOCTH je CBOJCTBEH CBAKO)]
MHAMBUAYHU 0e3 003upa Ha TO J1a JiK je peepeHTHHU 00jeKaT 3alITUTE MO-
jeAMHaL JIMYHO, IPYTH NOjeuHAll, Ipyna HWIK npeamet. Jlakie, ckiagHo
TIICAANIITUMA COLIMjaJIHE TICUXOJIOTHjE U TICKXOJIOTH]E MOjeIMHIIA, CyOjeK-
THUBHU J0KHBJbA] 0€30€HOCTH c€ HEPETKO IOBOJIU Y KOpEJIalnjy C HauHu-
HOM Ha KOj{ TOjeuHAall ePIUINPa PU3HK, OJTHOCHO HEIrOBOM PAmBHUBO-
urhy (Troedsson 2016). Pa3Bojy ocehaja 3amrruheHocTr Texxu ce myTeMm
‘00e30ehera’ OHUX BPEIHOCTH KOje Cy HJIM MOT'Yy OMTH 00jeKkar yrpoxana-
wa. [lok ce obezbefere THUE TPUMEHE Mepa, OCTyTaKa U CPeACcTaBa pa-
1 TOCTH3ama ONTHMAITHOT CTama 0e30eqHOCTH U cTHIama ocehaja cu-
T'YPHOCTH KO TI0jeIMHIIA, 3aumuma 03HauaBa OpraHu3aluoHy METOI0JI0-
rHjy ycMepeHy Ha o0e30ehuBame ycinoBa 3a ouyBambe HHANBUIYAIHUX U
BUTAJTHUX BpenHocTU. OHOCHO, TyTEM 3allTUTE’ HACTOJH ce 00e30eUTH
ONTHMAJTHO CTame 0e30eAHOCTH M0jeMHIIA CTIpaM UACHTU(HUKOBAHUX PHU-
suka (Pejanovié, Vejnovic, Rakic¢ 2017, 256). 3aro je 3awmuma cnodona oj
pHU3UKa KOjU HE MOT'Y OMTH TOJICPUCAHH, & CUSYPHOCH CTambe 3amTrheHo-
CTH O]l MACHTU(HUKOBAHUX OMACHOCTH KOj€ MOTY IPOY3POKOBATH IITETHE
nocneauue (ISO/IEC Guide 51:2014). Carnacno ToMm Bubemwy, 6e36eonocm
je KOHIIETITYyaJIHO IIMPH T10jaM U 00yXxBata cueyprocm, 3awmumy (Pendi¢
et al. 2019) u obesbelerve. 3amTUTA KAO YKU TEPMHUH THYE CE TTACHBHE

8 OcuM Jpyanma, CyOjeKTHBHA MEPLEIIHja YTPOKEHOCTH CBOjCTBEHA j€ U )KUBOTHIAMA.
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KOMIIOHEHTe 0e30eHOCTH, J0K mojaM 0e30eaHoCT 00yXBara U aKTUBHY
KOMITOHEHTY (Staji¢ 2015, 22).

AHanuszupano u3 yria obezoelerba KOHTHHYHTETa TOKa PaJHOr Ipo-
1eca, ciejyje mupe u yxe HayuHo0e30eqHOCHO Bul)erme 3amTure’ paHu-
ka. lllupe Bubemwe 3amTuTe NOApa3yMeBa CBEYKYIHY 3alTUTY 3aMocie-
HOT TOKOM paJia U y Be3U C paJioM Koja ce ypehyje HanuoHatHuM U Mehy-
HApOJHUM PaJHUM 3aKOHOAABCTBOM. OOMM OBaKO MCKa3aHOT TojMa 00y-
XBaTa 1JbeBE KOju 00e30el)yjy nobospiname paJHuX U dKUBOTHHUX yCIIOBa
y TOKY pajia, Kao U 3a BpeMe JO0K paJHUK HUje y MoryhHocTH aa 06aBiba
3amatke y Be3u ¢ pagoM (Cvetkovi¢, Blagojevic¢ 2016, 554). Lub 3amrute
y IIKPEeM CMHUCIY je yHampeheme yclioBa paja u pagHor okpyxema (EU-
OSHA 2009). Crora, nojaM 3aumuma paoruxa y wupem cMucty npei-
CTaBJba OPraHMU3aIOHY METONOJIOTH]Y YHjH je IUJb MIPEBEHIINja PU3UKa
KOJY HACTajy MJIM MOTY HACTAaTH HA PaHOM MECTY HJIU Y PaIHO] OKOJIUHH
3aroCJICHOT TPUMEHOM COLIMjaJIHUX, 00Pa30BHUX, MEAUIIMHCKO-TEXHNY-
KHX M IPYTUX OPraHU3alMOHUX Mepa TOKOM pajia U y BE3H C pagoM 3apaj
O4yBamba NCUX0-(PU3NIKOT HHTETPUTETA, EKOHOMCKOT CTaTyca U IPYTUX
BPEIHOCTH CBAKOT 3aIMI0CIICHOT.

Bynyhu na 3aBucu o nHTepakuuja yHyTap pajHe 3ajeHuIe, 3alITH-
Ta y LIMPEM CMHCIY je APYLITBEHH KOHCTPYKT (Zwetsloot et al. 2013). To
3HAYH Jla OHA MTOAPA3yMeBa Pa3BOj KYImype npegenyuje pusuxa Koja ce 1no-
CTHIKE KPO3 0Ccrioco0JbaBame YUeCHHKA YHYTap 3ajeJHHUIIE KaKo 1a 04yBajy
OpraHu3alMOHE U JIUYHE BPEIHOCTH MyTEeM 00yKa KOHTHHYAJIHOT mpode-
CHOHAJIHOT pa3Boja M pa3IuYUTHX 00nHKa HeopMaHOr 00pa3oBama U3
oOnactu 3amtute 3anocieHux (Strategija 2024). Konconunanujom KyaTy-
pe MpeBeHIIrje pU3KKa JIONPUHOCH ce yHarpelhemwy 0e30eHOCHE KyIType
y paanoj oprannzaunuju (Joci¢ 2008, 285). Lnmw kyamype 6e3bednocmu je
Jla 4YyBa MHAMBHIyaIHE BPEIHOCTH M BPEAHOCTH OpraHu3aluje o1 CBUX
BpcTa yrpoxkasama (Staji¢ 2015).° CBpxa usrpaame u pa3zpoja 6e30e1Ho-
CHE KyJType YHyTap opraHusalyje je Aa Kpo3 eMaHIUIalHljy y4eCHUKa
pajiHe 3ajeIHUIE TOJUTHE HUBO CBECTH KOJI CBAKOT 3aMIOCIICHOT O OTpeOn

K TepmuH 6e30e0HocHa Kyimypa IPBU NYT je pa3MarpaH oJ cTpane Mehynapoone acenyuje 3a
amomcKy eHepeujy myTeM cepHje n3BelITaja moja Hasusom Safety Series No. 75-INSAG y Be3u ¢
HyKJIeapHOM KaTacTpodom 1986. roqune y UepHoOuswy (Stanarevi¢ 2017). Llusb cepuje je 6uo na
MMOMOTHE Y JIe(pUHICAbY OCHOBHHX TIPHHITHIIA 3AIITHUTE HA Py Y HYKJIEapHUM IMOCTPOjehUMa
Kako Ou ce u3berie karactpode momnyT yepHoduibcke. [Iputom, U3eemraj No. 75-INSAG-4 je
Yy MOTIYHOCTH MocBeheH KOHIENTY 6e30eITHOCHE KYJITYpe.

Maya ce npBOOMTHO OJJHOCHO Ha MHJYCTPHjCcKy Oe30eIHOCT, JaHac ce 3Hadaj "0e30e/IHOCHe
KyJIType’ MPETEKHO pa3MaTpa y MOJIUTHYKO-PABHAM HayKaMa, JIOK je y ocTaaumM chepama
3anoctassbeH. O Kyamypu 3auwimume Ha pady TOBOPH Ce IIOCPETHO KPO3 POrpame 0crnocodsbaBama
3armocieHuX 3a 6e30€e/1aH 1 3[paB paji, HAKO MHOTH HHCTPYKTOPH U 3aTI0CIIEHH TOTA HUCY CBECHH.
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JUYHE ¥ 3aIITUTE IPYyTHX Ha pagy Koju he M3MEHUTH BUXOB IPUCTY MH-
TamuMa 0e30eIHOCTH y opranu3auuju. Jlakie, kyamypa 3awmume ua pa-
0y je CKyT YCBOjeHHUX 3Hama, CTAaBOBA M BELITHHA U3 JEJOKPyTa KOpIopa-
THUBHE 0€30€IHOCTH UCTIOJBEHUX Ko MOHAIIAkE O MOTpedr, HAYMHUMA U
CpeICTBUMA 3aITUTE MOjeANHAYHUX M OPTaHU3AL[MOHUX BPEIHOCTH O]
CBUX M3BOpa, 00JMKa M HOCHJIAla yrpoXKaBamba — HEOBUCHO O]l MECTa U
BpeMeHa HBUXOBOT HcIoJbaBama. C TUM y BE3H, OJJIMKA OpraHu3anuje ¢
Pa3BUjeHOM KYJITYpoM 0e30eTHOCTH je yepencpe)eHoCT CBUX yuecHHKa Ha
OCTBapHBambe MAKCHMAJIHOT paJHOT yunHKa Ha 0e30enan HauuH (Clifford,
Harris, Arabzadeh 2010).

VYkpatko, 6e3dednocra Kyamypa je oapa3 JMYHOT BaclUTama, cTa-
BOBa M CHCTEMa BPEAHOCTH KOje MOjeAMHALl 3aCTyIa U UCIIOJbaBa y HEKOj
npyurreenoj 3ajenaunn (Mitrovi¢ 2020, 89). Tako cxBahena, kyntypa Oe-
30€IHOCTH TEMEeJbU Ce Ha JIOjaJIHOCTH 3allOCICHHX jep caMo JiojasiaH paj-
HUK UCTUHCKH MIPUXBATa MOJUTHKY 3aIITUTE U HACTOjU J1a Ib,eHUM CITPOBO-
hemeM y aeno gonpuHece pa3Bojy opraHuzaiuje kojoj npunazaa (Dragisic,
Radojevi¢ 2014). Bucok HUBO 3acTynJbeHOCTH 0e30€AHOCHE KYATYype Ha
paay OmJIMKa je CIPEMHOCTH pajHe 3ajeJHHULE U 3al0CICHUX Ja PaBo-
BPEMEHO O/Ir0BOpE Ha HacTymnajyhe opranuzanioHe pU3MKe U MPEay3My
Mepe y LUJbY BbUXOBE PEBEHLUjE, CMambemha WK enuMuHanuje. [lytem
CBOjUX HOpMAaTUBHUX MoryhHoctH, 6e30e1HOCHA KyJITypa MOXKE Ja Mpe-
Bul)a HAUMH Ha KOjH CE€ TOjeqMHAIl IOHAIIa cripaM 0e30eIHOCHHX MTpaBHJia
M OUCKHBaba, IITO YKJbyUdyje U MOryhHOCT HIeHTH(HKOBaba OMTACHOCTH,
PHU3HUKa U IPETHU KOjUMa Cy U3JI0KEHHU U MIPHIIMKY J1a ce e(hpUKacHO OATro-
BopH Ha BUX (Stanarevic¢ 2017, 383). Ctora ce pa3Boj 6e30ednocHe Kyamype
WM Kymype 3auimume Ha pady cMaTpa eCeHUUjaTHIM yCJIOBOM Y QyHK-
UOHHUCAY cUcTeMa 0e30€AHOCTH MOCIOBHE OpraHu3aluje.

Vxe Buljeme nmojMa 3aTUTE Ha paay o0yxBarta mpeay3uMame Mepa,
panmy 1 IocTymnaka Kojuma ce 00e30ehyje 31paBibe paHuKa 0J] yTpoKaBa-
Ha KOJUM j€ 3aII0CIIeHH M3JI0KEH TOKOM Iporeca paja. [IpakTiuuan cMucao
OBaKBOT [TOjJMOBHOT CTaBa jecTe Jia 3allTUTa MoAPa3yMeBa 3alITUTY JKHBO-
Ta ¥ 3ApaBJba 3all0CICHOT HA PaJHOM MECTY OJ] OACHOCTH U MITETHOCTH
KOj€ ce TeHEepHIIy IPUIMKOM PaIHOT Mpoleca, Kao ¥ TOKOM IpUMEHE Be-
HITHHA 3aMI0CJICHOT JIOK T'a M3BpPILaBa, Tj. pykoBoau mume (Popovi¢ 1976).
[Ipema oBOM riieqUIITY, 3aIITUTA PaJHUKA MOJpa3syMeBa IPUMEHY Mepa
TEXHUYKO-TEXHOJIOLIKE, XUTHjEHCKE, MEIUIIUHCKE H €pPrOHOMCKE ITPUPOE
Ha paJHOM MECTY TOKOM Tpajara paJHor Mpoleca ¢ IUJbEM ClIpeuaBama
noBpena u 000JpeBamba NpuIMKoM paga. OLHOCHO, yKe Buleme nojma 3a-
mTuTe 00yXBara mpeay3uMamke Mepa 3apaj eIMMUHICAbA NN CMalbIBamba
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pHU3UKa HACTAJIUX MOJ yTULajuMa (PU3NUYKHX, XEMUjCKUX, ONOJIOMIKUX U
NICUXO0-()U3MOJIOIIKKIX YCIIOBA pajia Ha paJHOM MECTY Uy PaJIHOj OKOJTHHH
Ha npuxBat/buB HUBO (Ugarak 2013). lakie, nmojam 3awmume paoHuxa y
yorcem cmucy o3HadaBa 00e30ehuBame IpuMeHe Mepa, palibH, MocTya-
Ka M cpelcTaBa y IIMJbY pa3Boja yclioBa U JIOKHUBJbaja 3alITHNCHOCTH O
noBpea u 000JpeBama NojeJUHIIA y TOKY Tpajama paJHor Ipoleca 1 0da-
BJbaba PaJHUX aKTUBHOCTH. C THM Yy Be3H, MOT'Y C€ YBHJICTH TEPMHHOJIO-
HIKE pa3linKe u3Mely 3Hauema u3pasa obeszbelerve U 3aumuma Kao KOM-
TIOHEHTH YHHHCHUYHOT CTamka 0e30€IHOCTH Y OJTHOCY Ha /HE/TI0CTOjaHOCT
Qooicusmaja 3aumulienocmu Ko MOjeIMHLA Kao eJIeMEHTa Cy0jeKTHBHOT
cTama 0e30eIHOCTH.

Kaxo ce spyncka 6e30eHOCT MOXe TOCTHhY TUTamke je HAaYWHA Ha
KOju pa3MuIIbaMo o mojMy 6e30exHoctu (Stanarevi¢ 2014, 11-12). Ilpu-
JIMKOM pa3Marpama 3HaueHma 0€30€IHOCTH y TOrIey leHUX 00jeKTHBHUX
U Cy0jeKTUBHHX €JIeMEHaTa jaBJba ce Oe30ednocHu napadoxc. Hactamnm Oe-
30€IHOCHU MapaJJOKC OJTHOCH C€ Ha YMILCHUIY Jia CTalkbe CUTYPHOCTH IIpe-
TEXHO HHUje, a HU HEe Mopa OWUTHU, EKBUBAJIICHTHO YHIEHUYHOM CTamy Oe-
36enHOcTH. Ocoba ce Moke ocehaT CUTypHO, aJli Ja MHJIEKCH 00jeKTUBHE
0e30eMHOCTH TO HE TMOKa3yjy u vice versa."’ [loctojanoct 6e30€THOCHOT
napajJoKca HarjamaBa BayKHOCT pa3Marparma yJore nepueniuje 6e3oea-
HOCTH Off CTPaHEe MOjeIMHIIA Y TOCTH3abY CTama JbyJICKe 0e30€IHOCTH.
Haxie, jpyncka 6€30€AHOCT je XOMMCTUYKH KOHIICTIT O KOM C€, Y CMHUCITY
ErOBE YKYITHOCTH, MOXE TOBOPUTH jEIMHO Kaja YNEHUYHO CTame Oe-
30€1HOCTH TOjeJUHIIA TPATU JI0KUBJbAj CUTYPHOCTH.

[locmaTpaHo y cMuCITy ofpkamba KOHTHHYHTETa pagHoT Mpoleca,
MIOjEeIMHH 3a0CIIeHU ce MOry ocehaTu HECUTYPHUM J1a OM IPUCTY UM
M3BPILCHY 3aaTKa /HIIP. 300T 3ApaBCTBEHUX TEroda Koje uMajy/, Hako cy
pajHM YCIIOBH YHYTap IpaHHIla KOjUMa ce TapaHTyje ouyBambe 3paBiba U
crpevaBa pa3Boj MpohecHoHaTHUX 000JbeHba, OAHOCHO OOJIECTH Y BE3H C
pazom. MehyTum, cinydaj na ce pagHuLu ocehajy cyBuIle CUTyPHUM MPH-
KoM 00aBJbama paJHHUX 3aJlaTaka jep ce Hajlaze y J0OpoM NCuxo-(pu3nd-
KOM CTarby, HUCY HMaJIM IOBpPey Ha pajay, IMajy HCKyCTBa ¢ KOpUIIhemeM
oIpeMe 3a paj U cil. — 3HaTHO je uemhu, 4aKk u KaJ je TO Yy CyIpOTHOCTH ¢
nokaszaresbuMa o0jeKTHBHe O0e30e1HoCcTH Ha pagHoM MecTy.! Hanme, doBek

1 Hunp. nHAEKCH YnbeHnYHE 0e30eIHOCTH MOTY YKa3HBaTH Jia je cTona GU3NYKHX Halaa y HeKOj

o0J1acTH HHCKa WK HerocTojeha jep He mocToje eBuAeHIN]je IPHjaBJbeHNX ClIydajeBa, ajld Ja
ce nojeauniu ocehajy HecurypHo. Pa3ior napajiokca Moxe OUTH J1a je JIHIE Y POILIIOCTH OHII0
y3HEMHUpaBaHO WK QU3MYKH HALAaJHYTO.

V Peny6nuuu Cpoujy, ,,3al10CIEHN YECTO HUCY YIO3HATH Ca CBHM BPCTaMa PU3HKA H KOHKPETHHM
PH3HIIMA KOjH Cy HaBEJICHH y aKTy O IpoLeHH pusuka“. C apyre cTpaHe, ,,e0 I10CI0AaBala He
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UMa [IPUPOIHO ypoheHy noTpedy na OpuHe 0 MCUXOPU3UIKOM HHTETPUTETY
cBoje MuYHOCTH. be3 003upa Ha To, 3amocIeHn MOXe 3aHEMapUTH OBY T10-
TpeOy M 3aI0YeTH HJIM HACTABUTH C PAJIOM KOjU MOXKE TOBECTH JI0 TYOUTKa
KHUBOTA, HOBPEE, MaTepHjaiHe MWTeTe UTA. Jpyrum peunma, y cCuTyanuju
KaJia cMaTpa Jia je pu3uK of HacTynajyhux mocnenuua ‘3aHeMapibuB’, 3a-
MOCJICHU HEPETKO UTHOPHILE OHOJIOMIKY MOTPedy O OuyBamy JIMYHOT HH-
terputeta (Pate-Cornell, Murphy 1996). Tume nonatHo yTude Ha noBeha-
E PU3UKA 071 MHIIMICHATA.

Pusuk kao ,,MepJprBa HEM3BECHOCT™ je y AUPEKTHO] BE3H C BpeMe-
HOM Tpajama pajaHor 3axaTka. LLTo pajgHe akTHBHOCTH AyKe TPajy — TO je
HEHM3BECHOCT OJ] HaCTyHama nocieanna seha u oopuyTo. 3aTo ce Jbyacke
I'PEeLIKe YeCTO BUJE Kao pas3jior MHLKACHATa IPU paly, Maja cy 3arpaBo
JbY/ICKE aKIfje IBUX0B MpuMapHH y3pok (Perttula, Aaltonen 2012). ITpema
TOME, 6e30e0HOC Kao yeeperse jelaH je of] TIIaBHUX y3pOKa MHIIMAeHaTa
Y HaCcTaHKa IITETHUX MOCIEAMNIIa TOKOM IIpolieca paja.

3. JbYICKA BE3BE/IHOCT KAO OCHOB ITOJIMTUKE
KOPITOPATUBHE BE3BEJJTHOCTH'™

Jbyncka 6e30eHOCT yTIaBHOM je JeTepMuHucaHa 6e30eqHonrhy ap-
aBe'’ Ha HEMmoCpeiaH WM MocpeiaH HauuH. be30eHOCT mojeiuHIa 110-
CpPEIHO je ycloBJbeHa Oe30eqHoThy apikaBe mpeko 6e30eTHOCTH paiHe Op-
raHu3alyje Kojoj MpuIaia, lbeHOM CTPYKTYPOM U ITPOIECHMa YIIpaBJbambha
U o[uTy4nBama. be30eqHOCT pajHe 3ajelHUIE y BUAY 3alITHTE KaluTamia,
yTJeaa ¥ MOCIOBHUX MPUJIMKA a KOja 3aBUCH O] JPYIITBEHONOIUTHYKE U
€KOHOMCKE CTaOMITHOCTH JIpyKaBe MOYKEe MMaTH ITO3UTHUBAH MJIN HETaTHBAaH
YTHUIIaj HA CUTYPHOCT 3aIOCJICHOT. Y CITy4ajy HETaTUBHUX WMILIHKAIH]ja,
3aII0CJICHH MOTY JIa TIPey3UMajy Mepe 3aIlTUTE CUTyPHOCTH U Mepe cMa-
WBema 3aBUCHOCTH 011 Tocnoaasia (Pejanovic¢, Vejnovié, Raki¢ 2017, 286).

ocrioco6JbaBa 3arocieHe 3a 6e30eaH 1 3apaB paj”, HaKo je TO 3aKOHCKa 00aBe3a IocIogaBana
(Strategija 2024, 33).

2. OcHoBHa HaYena MOJIMTHKE KopriopatuBHe 6e36enHoCTH neduHucana cy ctanaapiom ISO
45001. Ona mory u Tpebajy OnTH IpOIINpPEHa U yIOTIYheHa 3aXTeBHMa KOjH Cy CIICIU(pHUIHN 32
KBaJIUTET, JPYIITBEHY OATOBOPHOCT, )KUBOTHY CPEANHY, 0e30eJHOCT HH(popMaIija, GHHAHCH]CKH
MEHAIMEHT UTH.

3V rno6ann3oBaHoM CBETY", 6€30€IHOCT I10jeINHALA HE 3aBHCU YBEK H HCKIBYIHBO 011 0€30eMHOCTH
npxase (Shaw 2000, 7-12; Giddens 1990, 124-134). [lok ¢ jexHe cTpaHe HACTOjJU Aa OAPXKH
ONTUMAJIHO CTame JbyACKe 0e30eHOCTH, ApKaBa je yjeqHO U U3BOP NPETHH KOje IPOUCTUIY
13 HAIIMOHAJIHUX IPOINHUCa, ynoTpebe cuile, MOTUTHYKE aKIUje IPOTHB IOjeAnHaNa U IPyTIa,
crosbHOOe30e1HOCHe onuTHke UT. (Buzan 1991). OBoMe Tpeba mpuonaTi U TpaHCHAIHOHATHE

,,CIIOCOOHOCTH HEKUX MPETHH /HIIP. TePOpH3aM, OPraHU30BAHN KPHMUHAIHUTET, TaHACMH]je
BHpYCa U cJI./ 1a yrpose 6e30eIHOCT MojeaHaLa.
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Tume uHaUBUyaTHA 0€30€THOCT UCTOBPEMEHO TOCTaje B 00jeKaT caMo-
3alITUTE, IITO 3HAYM J1a je MojeAMHALl Ty>KaH J1a ce 0 Bb0oj U caM crapa. [a-
KJIe, Y J)KIMKH pa3Marpama 0e30eTHOCTH, OUJI0 Kao cTama, PyHKIU]e, Op-
raHu3alyje Wik CUcTeMa je /byocka 6e36e0Hocm.

Crame Jbyicke 0e30eTHOCTH Y PaHOj 3ajeTHHUIIN THYE CE U3BECHO-
CTH 33]I0BOJbEHHA TMYHHUX NOTPeda, MpodecHoHaTHOT HAlIPETKa U pa3Boja
ocehaja CUTYPHOCTH KOJI [OjeIMHALA ITyTEM 3alITHTE YCBOjEHUX BPEIHO-
CTH, OIIHOCHO OUyBama paJHONPABHOI CTaTyca 3amocieHux. To je cTame
WHIUBUYaJIHE /(PU3NYKE, MCHTAIHE U 3paBCTBEHE/ LICIOBUTOCTH JTHY-
HOCTH 0c00€ M MaTepHjaIHOCT3UCTEHIIN]aJIHOT /HMOBHHCKOT, EKOHOMCKOT
Y COLIMjAJTHOI/ cTaTyca MOjeANHIIA, Ka0 U HeTroBe MOPOJUIE, Tj. YKYITHOCT
3aITHNEHOCTH MOCIOBHOT HACHTUTETA M HHTErpuTeTa nojeanHna. C Tum
y BE3H, KOHYenm ayocke be36eonocmu rapanTyje ouyBambe paJHOIPaBHOT
HOJIOXKaja CBAKOT 3arocieHor y opranusanuju.'* Unak, uaeja o 6e30em1Ho-
CTH TOjeIMHIIA KOja ce HaJla3M Y CPiKM KOHIETITa JbyAcKe 0e30eITHOCTH HU-
je Hy»KHO CBeOOyXBaTHa, OTHOCHO HE MOPa EKCILTUIUTHO MOAPa3yMeBaTH
CBE €ceHIMjaIHe JoMeHe OMBCTBOBAMA MOjeIUHIA. Y CPEAUILITY KOHIICTI-
Ta JpyAcke 0e30eIHOCTH je HaYMH Ha KOjU JbyJICKa MpaBa U JbYACKH Pa3Boj
yTHUY Ha JOCTH3amhe ONMIITET CTalkba MHANBHUIyaIHe 0e30eTHOCTH.

OcuM 1ITO YKHE je3rpo KOHLENTa JbyICKe 0e30eTHOCTH, bYIcKa npa-
6a W YOCKU pa360j PEACTaBIbajy U MEPJbUBE TIOKA3aTEJbe JOCTHUTHYTOT
cTama JbyJIcKe 0e30€THOCTH, KaK0O Y CMHUCITY ¢J1000/1e 01 cTpaxa’ Tako 'y
cMmuciy ciodoze ox Hemawtrune . Jbyacka mpaBa J1ajy TeMeJb ¢ Kojer je Mo-
ryhe TeXUTH Ka ocTBapemy JbyAcke 0e30€IHOCTH, JIOK je JbYACKH pasBoj
MyT Ka I0OCTHU3amby CTamba JbyAcKe 0e30eIHOCTH, Tj. Onarocrama 1ojeanH-
I1a Ka0 OCHOBHOT IIMJba y CBEYKYITHOM Pa3Bojy JbyJICKe jeinHKe."” [l pyrum
peunma, JbyACKa IpaBa 1 JbYACKH pa3Boj Cy MOKa3aTeJbu TPEHYTHOT CTamba

4 PagHOmNpaBHA 3aIITHTA PETYJIHCAHA j€ OIIITUM U TTIOCEOHUM MPABHO-TEXHUYKUM U METHITHHCKHM
HOpMama Koje Ce OJHOCE Ha II0jeINHE KaTeropuje 3amnocieHux. Kako nmpaBHO-TEXHUYKH U
ME/IHI[MHCKH OCHOB 3aIUTHTE NIPH Pa/ly YMHE OPOjHH 3aKOHH, ypea0e U IPAaBUITHALH, aIeKBATHOCT
Ha4MHA 3QLITHTE PaJHONPABHOI CTATyCa y HPAKCH je HEPETKO PEIMET PEBH3HjE — HAPOUHUTO
y cepu sucoxopusuune denammocmu kao mro je rpaheBunapcTso uwiau uHAycTpHja. [Ipucryn
3aIUTHTH paJHUKA 3aCHOBAH HA W/ICjH JbyJICKEe 0e30E€IHOCTH HE JOBOAU Y KOJIU3H]jy 3aIITHTY
ratione materiae ¢ 3alITUTOM ratione personae jep je peepeHTHHU 00jeKat 3alTHTE nojeduHay.
HaunH 1 cTerneH 3amTuTe 3amnocieHor oapelyjy ce cipam BpeJHOCTH KOja HacTaje Kao pe3yaTaT
HHTEpaKLuje ratione materiae — ratione personae KapakTepuCTHKA.

'S Hunp. npaBo Ha Ge306eaaH U 314paB pajl jecTe ECEHINJalHO SKOHOMCKO U JBY/ICKO MIPABO, JIOK CY
BHCOKE CTOIIC HEe3aMOCICHOCTH KJbYYHH HHINKATOP €KOHOMCKE /HE/pa3BHjEHOCTH JPXKaBe U
CTeleHa CHpOMaIuTBa. [IpuToM, CHPOMAIITBO HE IIPEACTaB/ba CaMO MaTepHjaliHK aclekT, Beh
1 jesiaH o MpUMapHUX (hakTopa JBYACKOTr pa3Boja, OXHOCHO OJICYCTBa MOI'YRHOCTH 3a JINYHH,
JPYLITBEHH U IPOPECHOHATHN IPOrpec MOjeAnHIA.
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Jbynicke 0e30eHOCTH'® KOji MOTY OMTH pa3MaTpaHy Ha CBAKOM JIPYIITBE-
HOTEPUTOPHjaJIHOM HUBOY OpraHu3anuje 0e30eTHOCTH — y pelIaTHBHOM
UM y ancoinyTHoM cmucity (Mitrovi¢ 2019a). CremneH pa3Boja ¥ MOIMITO-
Bamba JbYCKHX IIPaBa yKasyje Ha TOCTUTHYT HUBO pedopme u CIPeMHOCT
JIP’KaBHOT PYKOBOJCTBA, KA0 U CHCTEMa YHyTpallmhe 0e30e1HOCTH — Cy -
CTBa, OJINILIK]E, YIIpaBe HapuHa, CIy>KOu 0e30eJHOCTH UTIL., 1a yUECTBY]Y
U JONPHUHECY Y OuyBamwy HHAMBUAYanHe O0e30eqnoctu (Mitrovic 2019b).
Kaxko carmacHo KOHIIENITY Jby/IcKe 0e30eMHOCTH YnHe pedepeHTHH 00je-
KaT 3alITHTE, JbY/ICKA ITpaBa U Pa3Boj MOT'Y C€ KOPHCTHTH Ka0 aHAJTUTHYKH
OKBHP MPUIIMKOM IIPOLICHE PU3KKA HA PaTHOM MECTY M Y Pa/IHOj OKOJIMHHU.
[open mompuHOCa cTamwy JbyIAcKe 0€30€1HOCTH, JbyACKa IIpaBa 1
pa3Boj Kao MpUMapHH MEXaHU3MH 3aIITUTE er3UCTCHIMjaHUX MoTpeda
NOjeAMHIIA HUCY UCKJBYYHBH YHHHUOIHM y OOJIMKOBAKY MPHUCTYTIA HHIUBH-
nyanHoj 6e30eqHocTu. M3y3eB JbyICKMX IpaBa U JbYACKOT pa3Boja, KOH-
LENT JbyAcKe 0e30eaHoCcTH 00yXBaTa 1 3alITUTY HHTEIPUTETA MOjeANHLA
OJ1 XpOHUYHHUX IPETHH KA0 IITO Cy Tall, 00JIECT ¥ penpecHja, Tj. 3alITUTY
0J1 U3HCHAHHX U IITETHUX NopeMehaja Koju HacTajy y oOpaciuma cBaKoI-
HEBHOT XHUBOTa. Ped je o mpeTmama 1mo 6e30e1HOCT YOBEKa KOje MOTHIY
U3 cepaM TUMeH3Hja 0e30eTHOCTH onucaHuXx Kao: /1/ exkoHomcka 6e306ex-
HOCT; /2/ 3apaBcTBeHa Oe30eMHOCT; /3/ 0e30€THOCT )KUBOTHE CpeauHe; /4/
0e30emHOCT XpaHe; /5/ muanHa 6e30eaHOCT; /6/ 6e30eHoCT 3ajenuute; u /7/
noiutraka 6e36exnoct (UNDP 1994). Caky on AMMEH3Hja KapaKTepH-
Iy MOKa3aTeJbU KOjH Ce MOTY IPUMEIHBATH Y CBPXE MPOLICHE CTamba JbY -
cKe 0e30eTHOCTH, Tj. lbCHOT YUFEeHUYHO2 WIH CYOjekmusHoe eneMeHTa."”
I'menano u3 yriia 6e30€MHOCTH MOjeIUHIIA, KOHIICTIT JbyICKe Oe-
30€IHOCTH MOAPa3yMeBa M Pa3BOj METOMOJIOTHjE YCMEPEHE Ka 3allTUTH
OJ1 IPETHU U3 CBUX celaM JMMEH3Hja JbyAcKe 0e30eTHOCTH, OJHOCHO ,,He-
0e30eqnocTu™.”® Mnak, cpam pealHuX MOI'yhHOCTH NPEBEHIN]E, CMakbhe-
ha WM eIMMHHALMje pu3uKka oapehyje ce na nu he n y konukoj he mepu

Hmp. xpmeme by ICKHX IIpaBa U eKOHOMCKA HEPa3BHjEHOCT YE€CTO Ce UACHTH(DUKY]Y Kao
MIPUMAapHU Y3POILH IPYIITBEHOT HACHJba U BUCOKUX CcTOIa KpuMuHanurera (Mitrovi¢ 2018, 13).
Hrup. MepHU napameTpu ekoHomcke 6e30e0HOCHY KOjH Ce KOPUCTE Y IHJbY MPOIEHE CToIa
HE3aI0CJIEHOCTH, TPAjHOCTH BpeMeHa IIPOBEACHOr Ha HCTOM PaJHOM MECTY, yclIoBa paja ¢
aCIeKkTa XyMaHOCTHU UTJ., MOTY OMTH MHIEKC €KOHOMCKHX CJI000/1a, HHIEKC He3aI0CICHOCTH
WIIM MHJEKC HejeJHAKOCTH Ipuxona - T3B. GINI index. CTaTHCTHKE HONHUIUjCKUX OpraHa O
(hH3MYKKM Hama(uMa cy oKa3aTeJbl YIPOKEHOCTH uyHe 6e30e0H0Cnu KOjH Ce MOTY KOPHCTHTH
3a morpebe mpolLeHe MOryhHOCTH jaBJbama HaCHJba y KPYT'y IOPOJIUIIE HIIH Ha ITOCIY.
TIperma Koje OTHYE U3 eKOHOMCKe OuMeH3uje je COLMjaTHa HejeIHAKOCT CTAHOBHUIITBA, JIOK
ce IPeTHOM U3 eK0IouKe OuMeH3uje MOKe CMaTpaTh MHPelke BUPYCca U 3apa3HUX OOJIEeCTH.
Iperwa u3 norumuuxocoyujannoe domena 6€36€THOCTH je JOMHHAIM]ja KyJITypHHX 00pa3ara
NOjeJMHUX APYMITBEeHHX 3ajenuuna (Mitrovi¢ 2020).
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4yoBek Outu Oe30enan. [lojenuuan he o0jekTuBHO OMTH 3amTHheH Kaja He
MIOCTOjU PU3HK I10 HETOB JKHUBOT, 31PaBJbe, CII000TY KpeTarha, HMOBHHY H
cimaHo. MelyyTum, kao mto je Beh HarnameHo, ga Ou ce MOTJIO TOBOPHUTH
0 3aIITHUTH MOjEINHLIA Y CBEOOYXBAaTHOM CMUCITY, 00jeKTHBHE IT0Ka3aTeJbe
3amTrheHOCTH Mopa CIICAUTH HeroBa YBEpeHo T Jia je 3amTtuhen. O0jek-
THBHO MOCMAaTPaHO, CTalkhe 3aITHNEHOCTH MOXKE CE€ KPETaTH Y PacloHy
nobpo — nomre. Cy0jeKTUBHO, MMOjeInHAIl ce MOke oceharu 3amTuheHum
M KaJ je IeroBo CTame 3alTHheHOCTH 00jeKTHBHO JIOIIe, Ka0 U OOpHY-
t0 (Danilovi¢ 2007, 31). OBo uMmIUIMpa J1a CTamke JbyICKe 0€30eTHOCTH
MPUMapHO 3aBUCH Of HAUYMHA Ha KOjH I10jeIUHAIL JJOKUBJbABA PU3HK WU
npetwy (Mitrovi¢ 2019a).

Bynyhu na exonomcka aumensuja 6e30€AHOCTH 00yXBaTa MUTamba
paza, palHUX OHOCA M 3aM0CICHOCTH, MOCTYNaK MPOLECHE CTamba JbYJCKE
0e30e1HOCTH 3aM0unb-e Ha PaJHOM MECTY M 'Y paiHoj okoinuHH. [IpeTme
KOje MOTUYY U3 EKOHOMCKE cpepe 6e30e1HOCTH BPIIO YECTO Ce ocMaTpajy
Kao IMOJCTHULAJHN YMHHUOLM HACTAHKA PETIHH Y IPYyTUM JoMeHuMa 0e30em-
HoctH nojenuuna (Mitrovi¢ 2020). CXomgHO TOMe, 0U4yBamke HHIHBHU YAl
He 0e30eJHOCTH je KJbyUHHU PaJHOOPraHU3alMOHN IUJb M CBPXa YCIIOCTa-
BJbalba CHCTEMAa KOPIOpaTHBHE 0€30€IHOCTH Y OKBUPY paJHE 3ajeHHULIE.
VYipaBo cy IpBU CTaHIAPAH y BE3H C OUYyBameM 0e30eTHOCTH U Pa3BojeM
0e30eTHOCHE KYJITYpEe YCTAaHOBJBCHH y 00JIACTH KOPIIOpaTHBHE 0e30eTHO-
CTH Kao MOKYIaj aa ce nmoctojehn 0e30eHOCHH MOCTY MU YHUPOPMHITY
M YCIIOCTaBE Ka0 MEPHIIO MOY3JaHOCTH, €PUKACHOCTH U AOCIEIHOCTH CH-
creMa 6e30eaHocTH (Stanarevic 2017).

HocTtuszame crama HHAUBUAYATHE 0€30€JHOCTH Ha paJHOM MECTY
U Y PaJHOj OKOJIMHHU j€ y HaJIC)KHOCTH KOPIOPATHBHO-IPUBATHOT HUBOA
0e30enHocTH paane 3ajeauuue. [locmarpaHo ca cTaHOBUIITA OpraHU3alH-
OHE CTPYKTYpE MOCJIOBHE 3ajeJHUIIC, KOPIIOpPaTHBHA U MpUBaTHa Oe30e-
HOCT TIOCTOj€ Y OKBUPY HCTOI HUBOa 0e30eqHOCTH. Mnak, KoprnopaTuBHa
0e30eTHOCT je HETOCPETHO BUIIIY OPTaHU3AI[MOHN HUBO 0€30€HOCTH CIIpaM
npuBaTHe 0e30eaHocTH (cuka 1)." HaBeneHo 3Haum 1a MOJIMTHKA KOPIIO-
paTuBHe 0e30€IHOCTH TIOApa3yMeBa HHTETPUCAHy 0€30€THOCT Koja cajp-
KU U JISAaTHOCTH ipuBaTtHe 6e30exHocTH (Pejanovic, Vejnovié, Rakic 2017,
348), Tj. na KoproparuBHa 0e30eTHOCT 00yXBaTa IMOCIOBE MPUKYIIJbarba

19 Kaza ce 0{HOC KOPIIOpaTHBHE U MpUBaTHE 6e30eJHOCTH pa3MaTpa BaH JPYIITBEHOTCPUTOPHjAIIHE

OCHOBWIIE, npugammna 6e3d6ednocm je o CBOM 0OUMY U caJpiKajy IUPU KOHLENT Y OJHOCY Ha
KOpIiopaTuBHy 0€30€/IHOCT jep y TOM Clly4ajy, opej nocioa obe3oelema numa, MMOBUHE
[I0CJI0Bamba — IpUBaTHA 0e30€MHOCT yKIbydyje U AeNaTHOCT IIPUBATHUX BOJHUX KOMIIaHH]ja
¥ BbUMa CIMYHHX, Ha KOMEPIHjaJIHOj 0a3u 3aCHOBAHUX II0CIOBA 0e30€IHOCTH Kao LITO Cy
mraheHUIH, TPUBATH30BaHE Ka3HEHE YCTaHOBE HTA.
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nHpOopMalrja, KpU3HOT MEHAIIMEHTA, IPOIIEHE PU3HKa, 3aIITUTE O[] MOXKa-
pa, 3amtute Ha paxy u ap. (Trivan 2012). Mako KoHIIENTYyalHO pa3iIninTH,
00a Mozienia 6e30e1HOCTH y OpraHu3alrji OAJIMKYje 3HaYajHO MpeKIIaname
CPOIHHX BPCTa II0CJIOBA, AlIM Pa3IHuuTor HIBoa cioxkenoctH (Lali¢, Ceranié,
Sikimi¢ 2019). [TocioBu npuBaTHe 6€30€THOCTH MOTY OUTH y HETTOCPEIHO]
WJIM TIOCPENIHO] HAJUJISKHOCTH KopropatuBHe 0e30ennoctu. Yenrthu ciy-
4aj je MmocpeHu Kajaa ce IMJbEBHU KOpIopaTuBHE 0e30€HOCTH OCTBapyjy
MyTeM OPraHU30BaHMUX 00JIMKa JIeoBamba mpuBaTHe 6e30eqHocTH. oK je
Kopnopamueéna 6e36ednocm UHTETPaIHU €0 OpraHu3aluje, npugamHa
be30edHocm IPETEKHO HUjE U MOApa3yMeBa N3HAjMIbUBAILE YCIyTa U3
pas3HuX 00JACTH 3aIUTUTE KPO3 AaHTAKOBAIHE MPAaBHUX U (DPUBHYKHX JIMLA
YHja je OCHOBHA JENaTHOCT (PU3MUKO-TEXHUYKA U TPOTHUBIIOKAPHA 3aLITH-
Ta, 3alITUTA HA pajay, 3alITHTa HH(pOpMaIHja, 3aITHTA )KUBOTHE CPEANHE
u ToMe ci. Paznor yHajmipuBama ycinyra npuBaTHe 0e30eJHOCTH je Taj 1a
Cy TOCJIOBU MpHUBaTHE 0€30€THOCTH YCKOCTICIHjaIn30BaHU — IITO 3HAYN
Jla IbUX0BO M3BPLIABAE 3aXTEBA OBPEMEHY U CTPYUHY EKCIEpPTHU3Y Koja
YecTo MpeBa3nia3u KamauuTeT KOPIOPaTUBHOT HUBOA 0€30€JHOCTH 1 HU-
je ompap/aHa ¢ QUHAHCH]CKE TauKe TJICAMINTA. 3aTO Ce pajHE 3ajeIHUIIC
Hajuemrhe onpezesbyjy 3a KOMOMHOBAaHU MOJEI 3aIlTUTE KOjU 3aBUCH O]l
THUIIA AETATHOCTH M BEIMYMHE OpraHu3amuje, Opoja 3amocieHux, KaTero-
pHje yrpoKEHOCTH Off oXkKapa, eKOHOMCKe MONY IPUBPEAHOT CyOjeKTa UT.

[IpencraBibeHa Kao CBEYKYMHOCT MPENy3eTUX Mepa, paamu U 1o-
CTylnaka y IIUJby O4yBarmbha HHTEIPUTETa MOCIOBHE QYHKIH]jE, KOpIopa-
THBHA 0€30€HOCT IITUTU MJICHTUTET U MHTEpECEe 3ajeJHULEC OJ Pa3HUX
U3BOpa, HOCWIIAIA 1 00JInKa yrpokaBama.”’ Ctora ce Kao HajBayKHH]jH 1IHJb
KopriopatuBHe 0e30€HOCTH UCTHYE MPEBEHTUBHO JICJIOBAhE HA CIMMHU-
HaIlMju PU3UKa KOjU MOTY YTHIIATH Ha MOCIOBHE aKTMBHOCTH M OCTBape-
1€ TIOCJIOBHOT ycIiexa Koproparuje, cBoheme yrpoxkaBajyhux aejcraBa Ha
HajMamwy Moryhy Mepy, MOCJIOBHO QyHKIIMOHHCAE Y YCIOBUMAa KpH3a, TE
npeByagaBamke KprU3a U MOHOBHO penoBHO nocioBame (Ivandi¢ Vidovic,
Karlovi¢, Ostoji¢ 2011, 34). [locmaTpana oBaxo, kopnopamugna He3oeo-
HOCm je cacTaBHM JA€0 MOCIOBHE (YHKIHje YNpaBibaba OpraHu3alijoM
Y YUHU WHTETrPajiHU JIe0 opraHu3aluje paaa u pagHor mpoueca yHyTap
panue 3ajenuune (Komardevié, Pejanovié, Zivanovié 2012, 16). OgHOCHO,
KopriopaTUBHa 0e30eTHOCT je ycpeacpel)eHa Ha ocTBapemhe CTpaTerujcKuX
nuIbeBa opranuzanuje (Pendic et al. 2019, 745). CynpoTHO KOpIIOpaTUBHO)]

20 Hmp. eleMEHTapHUX HENOroja, TEXHUYKO-TEXHOJIOMIKMX HHIH/CHATA, KOPYIIIHje, KPLICHha
pajHe TUCHUILTHHE, Pa3INYATHX BHI0BAa KpUMHHAIHTETA, TUBEP3Hja, cyOBep3Hja, TepopusmMa
U CIMYHO.
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0e30emHOCTH je npusamua He36eonocm Koja ofpazyMeBa IIaHCKO, Opra-
HHU30BAaHO ¥ KOOPJMHHMCAHO BPIICHE 3aLITUTHE W/UIH CAMO3AIITUTHE JIe-
JATHOCTH 3apaj] 3allITUTE JIMIA, IPOCTOpa, 00jeKaTa U MOCIOBamba IpaB-
HOT Cy0jeKTa 0/ U3BOpa, HOCHJIala 1 00JIMKa yrpoXKaBama Koja HUCY MOJ
SKCKJIy3UBHOM 3aIITUTOM JP)KaBHUX OpraHa /HIIp. MOJIUIIH]je, BOJCKE, CITy-
xO0e napuHe u ci./.?' 3alTUTHA, Tj. CaMO3aIITUTHA JCTAaTHOCT j€ KJbyUYHHU
CJIEMEHT NpHBaTHE 0€30€HOCTH ¥ HEU30CTaBaH (PaKTOpP YCIEIIHOT MOCIIO0-
Bama (Milosevi¢ 2009). Jlok ce ‘kopnopatuBHa 0e30e1HOCT’ THYE pPa3Boja
METOJI0JIOTH]je IUTaHUPakba, OPraHu30Bamka, pyKOBolewa, KoopIuHaLUje 1
KOHTPOJIC Y BE3H C 3aIITUTOM BPEIHOCTH ITPABHOT JIMIA U TIPAaBHY peryJia-
TUBY HCTE, y HAJIC)KHOCTH TIpuBaTHE Oe30eqHOCTH Halas3u ce obe30ehe-
Be cy0jeKkTa myTeM IprUMeHe Mepa, palibi, OCTyIaKa, CPeACTaBa U TeX-
HUYKHX CHCTEMa PaJiM 3alITUTE JINIA, UIMOBHHE M MOCIOBaMba 32jCAHULIC
01 yrpOXKaBama M3a3BaHOr, OWJIO PEOBHUM, OMJIO BAHPEIHUM IITCTHUM
norahajuma, rojaBama M MpoLecuMa — yHyTap U BaH IITHheHor mpocTopa.
[Ipema Tome, kopnopamusna bez6ednocm Moxe OUTH onucaHa kao 6e30e.-
HOCHHU MEHAIIMEHT y IIUPEM, a npusamua ve36eonocm xao 6e30eTHOCHH
MEHAIIMEHT y Y’KEM CMUCITY.

W3 koHLeNTyaIHUX pa3iinka u3Mel)y KoprnopaTHBHE U IpUBATHE Oe-
30€JHOCTH CJIE/IM JIa MMOJUTHKA KOPHOpaTHBHE 0€30eJTHOCTH MojIpa3yMeBa
HAJISKHOCT y obnacTu: /1/ pusndke u TexHuuke 0e30e1HOCTH; /2/ EKOHOM-
cke 0e30enHoCcTH; /3/ MEAYCTpHjcKe Oe30enHocTH; /4/ 6e30eqHOCTH HH(DOP-
Mmanuja; /S/ nadopmanuone 6e30eqHoCTH; /6/ exomnomike 6e30eqHoCcTH; /7/
0e30eIHOCTH 3aN0CIICHUX M TIOBPEMEHO aHTA)KOBAHUX JIUIIA; U /8/ KpU3HOT
MCEHa[IMEHTa. ¥ OJIHOCY Ha KapakTep, BpcTy mTuheHux no00apa u npaBHH
PEXKHMM 3aLITUTE U3 HAJISKHOCTH KOPIIOpaTUBHE 0€30€THOCTH HACTAjy Op-
TaHU30BaHM OOJIUIIH JIeJIOBaba KOJH CE UCII0JhaBajy y IOMEHMMA TPUBATHE
0e30exHOCTH, M TO: /1/ 3amITHTE TOCIIOBHUX HH(pOpManHnja; /2/ pusnuke u
TEXHUYKE 3aIUTUTE; /3/ 3aIUTUTE OJ1 TI0Kapa; /4/ 3alITUTE JKUBOTHE CPEIU-
He; /5/ 3alITUTE HA pajly; /6/ 3alITHTE eKOHOMCKHX UHTEpeca; u /7/ 3aiTu-
TE MOCJIOBHOT yriena. KoMOMHOBaHM MOJIEIN 3aIITUTE OPraHU3AIMOHUX U
WHJIMBU/1yaJTHIX BPEIHOCTH, Kao Hajuenhe npuMembrBaH MOJIEH Y IPAKCH,
npenBula npexaname HaIJIeKHOCTH KOPIOPATHBHOT HUBOA 0€30€1HOCTH

2l OcuM y yciioBHMa IPOTIIALICHE BAaHPEAHE CHTYalNje, BAHPEHOT H PAaTHOT CTarba Ka/l OpraHu3aiuja
HMa CBOjy yJory u obasese. MecTo, yiora u obaBe3e koje he opranusamnyja IMaTH y CHCTEMY
ozn0paHe, OTHOCHO y (PyHKIUjU 3aIITUTE CYyBEPEHOCTH, HE3aBUCHOCTH, TEPUTOPHjaIIHE [IEIOBUTOCTH
1 6e30e1HOCTH AprKaBe Kaja TO OKOJIHOCTH HaJlaXy 3aBHCH O[] BPCTE IeIaTHOCTU OpraHu3anuje
U ICHOT 3HaYaja 3a of0paHy. Yiora u o6aBe3e opraHu3alnje y MUPHOLOICKOM, BAHPEAHOM
M PATHOM CTamby PEryluIly ce y CKiIaay ¢ 3akoHom o 000panu u 3aKkoHoM 0 80jHOJ, PAOHO] U
mamepujainoj obasesu.
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¢ 00JMIMMa JIeJoBamka MPUBATHOT CEKTOpa 0e30eIHOCTH Y OTHOCY KOju
opraHuzaliyja cMaTpa Kao HajlIOBOJBHHjU 32 TTOCIOBAILE.

Hayuno0e30eqH0ocHa aHanu3a ykasyje Aa 3aumuma Ha pady, CXBa-
hena y mmmpem cMuciy a MaHH(ECTOBaHA y YKEM CMHUCITY, IPECTaBIba BU]L
HOJINTUKE KOpIopaTuBHE Oe30enHocTH.”> MehyTim, u3 cuHTarMe rnpuka-
3aHe y 3aKoHy 0 0e30eHOCTH M 3ApaBJjby Ha pay He Ja Ce 3aKJbyUHTH J1a
Cy NUTama Off 3Ha4aja 3a PaJHONPABHY 3alITHTY PEryJUCaHa y CKIaIy C
OBHM BUl)CH-EM.

4. TEPMUHOJIOIIKO OJAPEBEE BE3BEJIHOCTHU ¥V
OKBUPUMA 3AKOHA O BE3BEJIHOCTU U 3/IPABJBY
HA PAJIY C ACIIEKTA JbYAICKE BE3BE/THOCTHU

Bynyhwu na je oGmact 3amture 3amocieHnX MyJATHAUCIUILIMHAPHOT
KapakTepa, HheH IPaBHH OCHOB YWHH BHIIIE 3aKOHA U TOI3aKOHCKHX aKara.”
To 3Ha4M fa pa3TUYUTH aKTH MOpajy OMTH BHCOKOT CTeleHa ycKialeHo-
CTH, HHAYE CE€ MOT'y OYCKMBATH HETaTHBHE HMIIMKAIIMje Y IPaKch. YIIpaBo
BEJIMKH packopak u3mel)y HopmaruBHor okBrpa Permyonuke Cpouje u cra-
Ba y IPaKCcH yTUYE Ja MOBpee Ha pady U mpodecruoHa e 6omecT Oyay
cge yuectanuje (Nikoli¢ 2024), mto je koHcTaHTOBaHO U CTparerujom Oe-
30€IHOCTH U 3[IpaBJba HA Paay Koja je ycBojeHa y okToOpy 2024. romuHe.
VYeehame Opoja moBpena nprmkoM paga y CpOuju je eBusieHTaH, 0K je
Opoj ToBpena ¢ pa3IMuYUTHM HCXOAMMa 3HadajHO Behm y omHOCY Ha Opoj
[pHjaBJbeH O] cTpaHe mocioaasana (Strategija 2024).%

2 CtuM Yy Be3u, 6e36ednocm u 30passve Ha pady jecTe BUI TOTUTHKE HAIIMOHAIHE 0€30€IHOCTH,

Tj. HAI[MOHAJIHA [IOJINTHKA KOjOM ce Ae(pUHUIIY [IMJEBH Y 00JIaCTH 3alITHTE Ha paay. OBy uu-
JbEBHU CE€ peasiu3yjy IyTeM I0oceOHNX HalMOHAIHUX cTpaTernja. Hip. nepuoguyana obyka 3a
Oe30enaH u 31paB paj 3aII0CICHOT KOjH pai Ha paJHOM MecTy ¢ ImoBehaHUM PU3UKOM Koja ce
BPIITH HajKacHUje Y POKY OJf jelHe TOAMHE OJ JaHa IPETX0JHe 00yKe, Tj. HajKacHHUje Y POKY OJ
TPH TOJIMHE HAa OCTAJIUM paJHUM MecTuMa (wian 34 3axona o 6e3dednocmu u 30pasmy Ha paoy,
., Cyorcoenu enacnux PC”, op. 35/2023-49), npencrasiba jeHy OJf HAIIMOHAJIHUX CTpaTeruja 3a-
LITHTE NIPU pay KOjOM C€ HACTOjH YHAIIPEIUTH CTame 6e30€AHOCTH 3al0CICHUX Ha PaJHUM
MecTHMa.

ITopen 3axona o 6e30eJHOCTH U 34paBJby Ha paly, 3aKOHA O paly U 3aKOHA KojuUMa ce ypehyjy
[UTaba Y BE3H C 3[PAaBCTBEHHUM, [ICH3M]CKUM H HHBAJIUICKIM OCUTYPAmbeM, HHCIEKIH]CKIM
HAJ[30pOM, JlyallHUM 00pa30BarbeM, 3al0M/baBabeM CTPaHald, INIAHUPABEM H H3rPa oM
o0jexaTa, MHTErPUCAHUM YIPABJbAKEM XEMUKAIIHjaMa, 3alITHTOM OJf IT0Kapa U ., paAHOIpaB-
HU OKBHP y y’KeM CMUCIY YUHH ,,jour 60 mox3akoHckux akara™ (Strategija 2024, 5). ¥ mupem
CMHCITY, paJHOIIPAaBHU OKBHp 00yxBara Ycras, Crparterujy 6e30eHOCTH U 3[paBiba Ha paiy,
Kao M BUIIE paTH()UKOBAaHUX Mel)yHapoaHOIPaBHUX HpOIHCa.

Opn 2019. roguHe, moBpejie HacTalle HA pajy ce aHalM3upajy npeMa Egponckoj memooonocu-
Ju nogpeda Ha pady Koja yKJby4yje jeIMHCTBEH EJICKTPOHCKH PErucTap MoBpeaa Ha paay 3a-
XBaJbyjyhu KOM Cy pesieBaHTHHM MOAanK 0 Opojy MoBpeaa Ha paay JOCTYIIHH CBHM yYeCHHIH-
Ma y cucreMy 0e30eXHOCTH U 3/[paBJba Ha paxy — YIpaBH 3a 0e30eIHOCT H 3ApaBibe Ha pamy,

23

24

58



APXHUB, 1/2025 - Jbybomup M. MUTPOBHU'H — Hayunobe36eonocha anausd...
(cmp 41-69)

Kaxo 0u ce moBpene npeaynpeansie NoTpeOHO je U3BPLIUTH PEBHU-
3ujy CTpareruje, 3aKoHa U OCTaJIMX aKaTa U3 00JacTH 3alITUTE HA Paay y
CKJIaJTy C ONIepAIlMOHUM 3HaYCHUMa TEPMUHA Oe30e0Hocm U 3awmuma. Pe-
BU3MjOM JIOKyMeHarta ocurypahe ce yHudpukamnmja MeToJ0n0ruje mporeHe
pHU3HUKa KOjH HACTajy WJIM MOTY HACTaTH Ha PaJIHOM MECTY U y PaJlHOj OKO-
auan.> To he monpuHeTH epuKacHUjoj MPEBEHIU]H PUKKA, CIIPEYABALY
WHIUACHATa Ha paJy ¥ IPaKCH BEPOAOCTOJHH]O] EBUACHIMJU U aHAIHU3H
HACTAJINX MTETHUX IOCIEANLA.

C tuM y Be3H, Maja 3HauajHO yHarnpeheH y mpaBHOM M TEPMHHO-
momkoM cmucay (Kurjakov 2023; Boji¢ 2023), 3akoH o 6e30enHOCTH U
3IpaBJby Ha pady OIJIUKYje C€ TEPMUHOIOMKIM HETAYHOCTHMA KIbY THHX
u3pasa. JeaHa o HUX THYE Ce TPaMaTHUKOTI KOHCTPYKTa Oe36ednocm u
30passme Ha pady KOjHU ce 'y AaTOM OOJIMKY KOPHCTH y Hay4YHO-CTPYYHOM
IUCKypcy. Hanme, nMnieMeHTaljoM Hay YHHX YBUIA 10 KOJUX C€ JIOLLIO
y IPETXOIHUM IOTJIaBJbUMA y aHAIIM3y CHHTarMe "0e30€AHOCT U 37]paBJbe
Ha pagy’ MOXe c€ 3aKJbYUHTH J1a KOHCTPYKT HE MOCeyje OmpaBIaHo Ha-
yUHOO€30€THOCHO yTEMEIbEHE.

VY unany 4 ananu3zupaHor 3aKoHa Jjaje ce 3HaueHhe TEPMUHA KOjH ce
y IeTOBUM OKBHUpPHUMA yHoTpeOsbaBajy. IIlputom, y cTaBy 5 ncTOr uiiaHa ex-
CIUIMLIMTHO C€ HABOJM 3HaUCH-€ N3pa3a 0e30eJHOCT U 3paBJbe HA paay’, a
Koje Iiacu: ,,0e30e1HOCT U 3[[paBJjbe Ha paay jecte 006e30ehuBame TaKBUX
ycJoBa Ha pally KojuMa ce, y Hajeehoj Mmoryhoj MmepH, cMarbyjy oBpeze Ha
pany, npodecrnoHaxHe OONECTH U OOIECTH Y BE3U C PaJIOM y IUIbY OCTBa-
pHuBama (PU3NYKOT, ICUXUYKOT M COLUjaTHOT 0JarocTama 3aoCiIeHuX .

AHaJn30M Ha OBaj HAYMH (HOPMYITUCAHOT TEPMUHOJOIIKOT KOHCTPYK-
Ta MOXE C€ YOUUTH Jia ce yoTpeOsbeH! TepMUHH '0e30e1HOCT’ 1 31paBibe’
Mel)ycoOHO MCKIbYUy]jy ILITO 3HAUH /12 je jefiaH Off ABa yHnoTpeObeHa u3pa-
3a Yy OKBHPY jeAMHCTBEHOT jE3UYKOT KOHCTPYKTa — M3JIHIIaH. TyMademeM
3HaueHma KOHCTPYKTa Oe3bednocm u 30passbe Ha pady BUAIHHUBA je 3acTy-
MJBEHOCT XyMAaHOT, COIIMjaJIHOT ¥ €KOHOMCKOT CTaBa y ofpehemy mpucry-
na Ka 04yBarby HHTETPUTETA CBAKOT 3aIl0CICHOT IpH uemy ce: /1/ xymano

WHcnekropary 3a paz, Permy6iandaxoM (oHIY 3a IIEH3MjCKO U HHBAJINICKO OCUTypambe, Pery-
GarakoM (OHIY 3a 3PAaBCTBEHO OCUTYpamhe, HHCTUTYTHMA 3a MEAUIHHY pajia, 00pa3oBHIM
ycTaHOBama, MOCIIoAaBIuMa, 3aroclIeHnMa, Meaujuma uti. Muade, o6aBe3a mociomasia aa
JIOCTAaBHU HM3BEIITA]j O II0BpeaMa Koje ¢y HacTaJle TOKOM pajia Iponucana je wianom 7 Ipagu-
HUKA 0 Caopiicajy u HauuHy uz0aeara oopacya ussewmaja o nospeou Ha paoy u npogecuo-
HanaHom o0bomeryy (, Cyocoenu enachux PC”, 6p. 72/06, 84/06 — ucnpaska, 4/16, 106/18 u 14/19).
Vnpasa 3a 6e36eonocm u 30pasve Ha pady NcKa3ala je CKIIOHOCT Ka IPUMEHH METOIE MAmpu-
ye 5x5 MPUITMKOM TIPOIIEHE PU3HUKA Ha PAJHOM MECTY U Y PajJHOj OKOIUHU. MehyTum, y mpax-
CH je BPJIO Y4eCTO IPHCYTHA yroTpeda JApyriux MeTo/a jep 3aKoHCKa 00aBe3a MocIoaaBala mno
nUTaky n300pa METO/IE 3a POLEHY PU3HKA HE [OCTOjH.
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eneduwime OJHOCH Ha 3aJ0BOJHCTBO MOjeIMHLA U PaJHE 3ajeAHHIIEC Y Lie-
TuHY; /2/ coyujannu 3uauaj carneaasa Kpo3 npeasuhame MoryhHoctu 3a
HacTaHaK MMOBpe/ia Ha pajy MM I'yOUTKa )KUBOTA HAa PAJHOM MECTY, IIPO-
(hecuonanHe OoNeCTH M OOJIECTH Y BE3U C PaaoM; /3/ exoHomMcKka OumeH3u-
Jja uckasyje (GPMHAHCHjCKUM TIOKa3aTeJbMa KOjU 3aBHCe 0J] Opoja U TeKHUHE
HacTaJMX MOBpe/a, MIPopeCcCHOHATHUX 000JbeHha U OOJNIECTH Y BE3H C PaJoM,
Kao0 ¥ TyOUTKa )KUBOTAa 3anocieHor. Jlegunucan npuctyn ykasyje Ha TO 1a
je y IMJbY OuyBama ICUX0-(QHU3UYKOT, APYIITBEHOT U PaIHOT HHTETPUTETA
3arociaeHor (JOKyc Ha MPEBEHILIMjU CBUX PU3UKa KOjH MOT'Y JIOBECTH JI0 Hhe-
TOBOT ypyluaBamwa.?® Kako je npegenyuja yeposicasara OCHOBHU MPUHIUIT
y npuctyny 6e30eanoctu nojenunna (Bjelajac 2018), u3 garor ciuenyje na
caapkajeM 3akoHa o 6e30€IHOCTH U 3/1paBJby Ha paly JTOMUHUPA HAUEIIO
JbynIcke 0e30enHocTn.”’

Wmajyhu y Buay na je jenHa ox AMMEH3Hja Jeyacke Oe30eqHocTr
30pascmeena 6e36edHocm, HEABOCMUCIICHO j€ TIOCTOjahe NCKJbY YUBOCTH
TepMHrHa 0e30e1HOCT’ 1 31paBibe’ y OKBUPY HCTOT je3UYKOT KOHCTPYKTa.”®
OBo noTBphyje 1 nepuunupame 3apaBiba Ha paay’ Kao mojMa Koju ,,IoJ-
pasyMmeBa HE caMO MPEBEHLHU]y NpodecHoHaTHUX OOJIECTH U MOBPEAa Ha
pany, Beh u ouyBame 1 yHarpeheme 31paBiba U pajgHe ciocOOHOCTH 3a110-
CIICHHX, 1 YHaTpeheme paHe cpeuHe, Te cTBapame 6e30eJHIX U 30paBuX
paxnux mecta™ (Strategija 2024, 38).

Kao moryhe pemiemse HacTasie HayYHOIpaMaTHYKE CYyBHITHOCTH Ha-
Mmehe ce ynorpeba u3pasa 6ezbeonocm Ha pady. MelyyTum, aHaIu3oM 00-
jallkbemha TePMUHA JATOT Y YiaHy 4, Tauka 5 ¥ BeroBe Kpajibe CBPXE a TO
je ,,o0e30ehuBame TakBUX yclIoBa Ha pady KojuMa ce, y Hajsehoj moryhoj

2 [Ipesenyuja yeposicasarba ka0 OCHOBHO Ha4eJI0 CBAKOT HOJACHCTEMa HAallMOHANIHE Oe30e1HOCTH

mperosHara je y 3akoHy o 6€30eHOCTH U 314paBiby Ha paxy. MehyTum, kajga ce anaau3upa ca
CcTaHOBHIITA 0e30eTHOCHUX HayKa Jellyje [a je npesenyuja Kao ONepalioHy IPHHIUI OHia
MoJIpoOHuje MpeCTaBbeHa y U3MeHaMa u jonyHama u3 2017. u 2015. roguHe, Heroyiu y 3akoH-
cKoM periemy u3 2023. ronuse.

Kana ce y3ame y 003up XyMaHH, COLYjaJHH U €KOHOMCKH acIIeKT 3aIlITHTE Ha pamy Aelyje aa
je KOHIIeNT JbyicKe 0e30eIHOCTH U paHHje Ono MpUCyTaH y 00JIacTH 3alITUTE IpH pany. Mnak,
Buljerme 3alITHTE 3aI0CICHUX KOje je 3aCTYIJBeHO y paJHOIPAaBHO] MAaTepPHjU HUje pe3yJiTaT
yTHIAja ujeje Jbyacke 0ezbeqnoct Ha ucTy jep CpOuja HHje 3BaHUYHO IIPENO3HaIa 0Baj KOH-
LeNT y JOMEHHMa 3aIlITUTE 3al0CIeHuX. M neja jpyncke 6e30enHoCTH jecTe OMla Iperno3Hara 'y
Crpareruju Hanuonanue 6e36exnoctu 2009. rogune, Kao mTo je npenozHara u 'y Crtpareruju
HanuoHanHe 6e30exnnoct u3 2019. ronune — MehyTuM, He Ha HAYMH Ha KOJU CYy TO YUHHHIIE
Vjenumene Haunje, 1994. roqune. Jlakite, ped je 0 IpUBHY KOjH je HACTAO KAO IIOCTIEANIA TH-
IBEHHUIIE /1A je MOjeJHAL] IEHTPAJHH eJIEMEHT PaJIHOT IIpolieca.

ITocmaTpaHO ca CTAaHOBHIITA HAYUOHAIHE NOAumuKe 6e30ednocmu, CACTEMH 3IPAaBCTBEHE H CO-
L[MjaJTHe 3alITUTE Cy CHCTeMH eKBUBAJICHTHU CUCTEeMY 0e30eIHOCTH U 31paBJba Ha paxy (Ugarak
2013). Nnak, ¢ acnexTa IOJINTHKE KOPHOpAaTHBHE 0e30€XHOCTH, 3PaBCTBEHA U COLUjaTHA
3aIITUTA Cy €IEMEHTH paJHOIPaBHE 3aIITHTE.
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MEpH, CMambyjy TIOBpene Ha pany, npodecruoHaaHe 0ojecTu u bonectu
y BE3H ca pasioM...”, IPEro3Haje ce CYIITHHA 3aumume Ha paody y yicem
cmucny. Kako ce 6e30e1HOCT Kao IMPH M0jaM M 3alITHTa Kao MojaM Koju
o0yxBara MOJIUTUYKY, EKOHOMCKY, APYIITBEHY U MPaBHY 3aIUTUTY MOje-
nuHia (Stajic 2015) He Mory moucToBehBaTH, OBO PEIlICHE j& HAYYHO He-
agekBaTHO. [Ipenopy4spnBo On OHIIO y3€TH Y 003U A4 je Y HeKaJallbeM
JYTOCIIOBEHCKOM 3aKOHOABCTBY TEPMUH 3aUMUma Ha pady cBojeBpeMe-
HO OWo y ynotpeou.”

[TocmaTpano u3 yriia 6e30egHOCHUX Hayka, mocTojehn jesnuku
KOHCTPYKT 0€30€IHOCT M 3[paBjbe Ha pajy’ KOjU je MpUKa3aH y 3aKOHY
0 0e30eHOCTH U 3ApaBJby Ha paay MpeacTaB/ba TEPMUHOJIOIIKH HETau-
Hy oapennuny. PagHonpasao Buheme 6€30€JHOCTH Ko JOMHUHAHTHO Y
00J1acTH 3alITUTE Ha Paay je METOAOJOUIKY OTPEIIHO TOCTABJHEHO 300T
HepasyMeBama 1Ta Oe30edHocm jecTe U HHje, TE Ce HE MOXKE CMaTpaTH
Hay4YHOPEJICBaHTHUM.

5. 3BAKJBYHAK

Haxkon 30 ronuna on adbupmanuje koHyenma wyocke be30eOHocmu 'y
riobaHe monuTuke 6e30eaHoCTH U ckopo 20 ronnHa 0e3 peBu3Mje KPOBHE
3aKOHCKE peryliaTHBe U3 JeJIOKpyra 3aTuTe Ha pany y Pemyonuu Cpou-
ju,%° oBa 00J1aCT je M00OMIIA TPABHO OCBEKEHHE CTYMAhEM Ha CHAary 3aKoHa

2 VY Hay4HO-CTPYYHOM JUCKYPCY MPUCYTHO j& MUIIJbEEHE 1A Ce CABPEMEHH KOHIIETIT 3AuUmume na

paody CBOJYO MPETEKHO HA 3aMITHTY (GU3MUKOT HHTETPUTETa PaJHIKA, OXHOCHO Ha CIIpedyaBa-
e HaCTaHKa TeJIECHUX MOoBpeJia 1 omTeherma 34paBiba TokoM paja. Mako je TakBa mepuenmuja
JOMHHHUpAJIa jyrOCIOBEHCKHM CHCTEMOM 3alITHTE Ha pajay, HE MOXKe ce TBPAUTH Ja je caBpe-
MEHH KOHIIETIT 3aIITHTE Ha pajy 00yXBaTao HCKJbYYHBO (GU3HUKY 3aIITUTY pagHuKa. Tome y
[IPUJIOT TOBOPH YHI-EHHIA 1A je HAKOH JOHOLIemha Buyosnanckor ycrasa, 1921. roqune, ycBo-
j€H HH3 3aKOHCKUX IIPOIIKCA KOjuMa cy yTBpheHa mpaBa paJHUKa TOKOM pajia U Y BE3H C paJioM
a Koja cy ce THIaJIa HAYMHA OpraHu3aNtje JHeBHOT U HORHOT pajia, yapyKUBamba, OCUTypamba
y cilydajy O0JIeCTH, He3aIl0CIeHOCTH, IOBPEE Ha pay, HECIIOCOOHOCTH 3a paj ¥ CTapoCcTh. Y
003up Tpebda y3eTH u 1a je JyrociaaBuja o1 oCHUBamwa Meljynapooue opeanuzayuje paoa, 1919.
roxuue, 6xia \eHa paBHoNpasHa wianuna. Kpassescrso Cpba, XpBara n CrioBeHana, OHOCHO
JyrocnaBuja kao jexHa o apxkasa ocHHBaua MelhyHaponHe opranusamnuje pajga Omia je mot-
nucHuna BehiHe KOHBEHIIH]ja U IIPEIopyKa OBe OpraHu3alije u3 obnacT pajia, pagHUX OX-
HOca ¥ conujanne nonutuke. Ox TpenyTKa popmupama, MehyHapoaHa opranusanmja paja je
nocseheHa ouyBamy paJHONPAaBHE CUTYPHOCTH 3aIOCICHUX CXOJHO IPHHIUIIIMA COLUjaIHe
[IpaBJie ¥ 3alITUTe, XyMaHH3aIHje Pajia, IO TOBaba JOCTOjaHCTBA U IIPHBATHOCTH pagHuKa. O
pany Mebhynapoaue opranu3anuje pajga ceefode OpojHe KOHBeHIje U Ipernopyke. Pemybnuka
Cpouja je camocTamHOCT WwiaHCTBAa y MehyHaponHoj opranusanuju pajga norspauia 24. Ho-
BeMOpa 2000. rogune.

On nonomema 2005. rogune, 3akoH 0 6e30€XHOCTH U 3ApaBJby Ha pamxy HUje OUTHO MEmbaH
18 roauna, moceOHO KaJ| ce y3me y 003up OPUTHHAIHOCT Cajipikaja Koju Huje OHo BuleH y J10-
TaJallbeM 3aKOHOIaBHOM OKBHPY KOjUM je oBa obnact Omia ypehusana. 3akoH je 2015. u
2017. u3MEmeH U NONYEeH He OH JIN ce OTKJIOHUIIM HEJOCTAllH YOUCHH Y Fer0BOj IPUMEHU U
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0 0e30eqHOCTH U 3ApaBiby Ha paxny, 7. Maja 2023. ronune. [lok cy nojenu-
HE 3aKOHCKE ope0e ToKUBeJIe TEPMUHOJIOIIKE H3MEHE U ITpaBHA M000Jb-
HIama, Ipyre cy ocTaje CKOpo HepoMemeHe. 3HayajHa U3MeHa Koja HUje
ycJeauia THIe ce UCTIPaBHOCTH HauMHa Ha KOjU je CHHTarMa ‘0e30e1HocT
W 37paBJbe Ha pajy’ MpUKa3aHa, Tj. HAyYHO QOpMyJIMCaHa U TEPMHHOJIO-
HIKK 00JTMKOBAHA.

Hakon ananu3e 3Hauema nojmMa ‘0e30€HOCT U 3/IpaBJbe Ha paay’ Kao
HIMPOKO KOpUIIheHOr TepMHUHA y 00J1acTH 3aITUTE MPH pady C acleKTa
0e30eTHOCHHX HayKa, youeHH cy cienehu Henocraiy: /1/ noucrorehupame
u3pasa bezdedHocm ¢ \beMy CPOIHUM MOjMOBUMA 3auimume U obezbeherva;
/2/ mehycoOHa HCKJBYUYMBOCT TEPMUHA Oe36e0Hocm U 30pag/be y Ha3UBY
JIaTOT je3MYKOr KOHCTPYKTA; U /3/ mepMyTaluja 3HaueHmha nojMa 3aumuma
C TI0jMOM Oe36edHocm.

Kao cBpcucxoano pememe HayuHoOe30eAHOCHE TPOOIeMaTHKe y
noryieny ynorpeode uspasa 6e3dednocm u 30pasmse Ha pady 'y aKTyeITHOM
00nuKy y 3akoHy 0 6e30eHOCTH 1 3/1paBJiby Ha paay Hamehe ce merosa 3a-
MEHa C TSPMUHOM 3alITHTa Ha paxy’. pyra u Mame aJekBaTHa MOryhHocT
THYe ce mpeopMyialije OBOT u3pasa y 6e3o6ednHocm na pady y3 TEepMUHO-
JIOIIKE Kopekiuje hopMyrannje 3Ha4eha JaTor y uiany 4, ctas 5 3akoHa.
Kpajmwa, anu HajMame nokeJbHa U3MEHA jep O JOBela y MUTAkE MPaBHO
yCTpojcTBO 3aKoHa je mpedopMyanuja 3HauCHa CHHTarMe 6e36e0Hocm
u 30pasme Ha pady y3 HEONMXOAHOCT YIOPEAHOT pa3Marpama noTpede 3a
npedopMynanujoM 1 BEHOT Ha3UBa.

Hdpyrum peunma, mojam 3awmuma KOjH je 0 CBOjoj MPUPOIH OTfie-
palMoOHM KOHLIENT He O Tpebao mouctoBehnBaT ¢ HAyYHOANICTPAKTHUM
TI0JMOM Kao IITO je Oezbednocm.” Taxohe, HU uIejy bydcke bezbeonocmu

u3Bpinio ycknahusamwe ¢ Okguprom Jupexmusom 89/391/EEC o yeohery mepa 3a noocmu-
yare nobomuara 6esbedHocmu u 30passa 3anocienux Ha pady u3 1989. rogune. YceBojene
H3MEHE U J0ITyHe IPETEHHO Cy ce OHOCHIIE Ha IOAN3akhe HUBOA KOMIICTEHIH]ja JINIA OT0BOP-
HUX 33 00aBJbarse OCIOBA 3aIITHTE TOKOM Pajia y BUCOKOPH3HYHHM JeTaTHOCTHMA, yBoheme
obaBe3e IOCIOaBIIHMa I IOHECY IporpaMe 3a 0CIoco0JbaBambe 3al0CIeHNX 3a ,,0e30e1aH U
3apaB” paj, Kao U OTKJIambarbe HeIOPEUCHOCTH U3 3aKOHa KOjH je cTymHo Ha cHary 2005. bes
o03upa Ha JOHeTe U3MEHE U JOIyHe, 3aKOHOaBHH OKBHUD je 0CcTao HeycariameH ¢ OKBUPHOM
Jupextuom 89/391/EEC o yBohemwy Mepa 3a nmopctuname nodosbama 6e30eTHOCTH U 3/1pa-
BJbA 3aII0CIIEHUX Ha pajly U JIPyT'HM KOHBeHIMjamMa MehyHnaponne opranusanuje pajia Koje je
Cpbuja patudukosana (Strategija 2024, 5). Jenunu 3Ha4ajaH TSPMHH ca CTaHOBHINTA Oe30ex-
HOCHHX HayKa KOjH ce jaBJba y H3MeHaMa u forryHama u3 2017. u 2015. ronune, a Huje O61o npe-
no3Hart y 3akony u3 2005. 6uo je npesenyuja. JIpyrum pedrmMa, OBe U3MEHE U JIONyHE HHUCY
Ouie ox moceOHOT 3Havaja 3a yHanpeheme 6e30eHOCTH paJlHUKA U BUXOB 3aKOHCKH OJjeK je
H30CTa0 — LITO je MPEIo3Hao U caM 3akoHonasar 2023. roquse.

3 JeauHu Hay4HOOE30€MHOCHU TEPMUH KOjH OM MOrao ocraru y ynorpebu 6e3 norpebe 3a mpe-
0OJIMKOBAEM j€ Yepodicasarse jep je OHO Pa3HOBPCHO IO BPEMEHY, IPOCTOPY, HHTCH3UTETY,
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KOja je M3BOPHO M UCKJbYYHBO Hay4YHOOE30€THOCHU KOHIIENT HUje 3aXBall-
HO CMaTpaTH yKJbYUCHOM y paJHONPABHY MaTEpHjy per se. AHTPOIIOLCH-
TpHU3aM paJHOIIpaBHE MaTepHje HUjE Opa3 BU3Mje KOHIENTa JbyACKe Oe-
30enHocTH. Jlakie, KOHTpacT u3pasa 6ezdednocm u sauwmuma 'y 3aKoHy O
0e30eHOCTH U 3paBJby Ha pagy Kao KPOBHOM OPHjEHTHPY 3a JOCTU3AHE
cTama JpyJcKke 0e30eIHOCTH y paJiHOj OpraHU3allj1 jeé UMIIEPAaTUB 3aIITH-
T€ 3arocyieHuX. 3amTo?

Crpareruje 3alITUTE Ha paay 3aCHOBaHE Ha BaJbaHMM Hay4yHOME-
TOJOJIOIIKMM MOCTYJIATUMa YUHE OCHOB M3TPajiibe U pa3Boja KyaType Oe-
30enHOCTH y opraHu3anuju. Msrpaama KynIType 3aliTUTe y pajgHoj opra-
HU3aLHUjU yTHYE Ha Pa3BOj CBECTH KOJ{ CBAKOT 3aIIOCJICHOT O pU3MLIMMa Ha
PazHOM MECTY U Y paJiHOj OKOJIMHU YUME AONPUHOCH HETHpamy yBEpemha
0 6e3bexnnocTH’. Pe3yaTar oBe MeTo/€E je yMamhehe HEOPaBAaHO CTCUCHE
CUTYPHOCTH KOl 3aIIOCJICHUX y TOKY 00aBJbamba paJHIX akTUBHOCTH. He-
rupame yBepema 0 0e30eAHOCTH’ TUPEKTHO AONPHHOCH OUyBamby )KUBOTA,
crpedaBamy OBpesa Ha pajy, TpodecHoHaIHIX 000Jbekha U MaTeprjaTHe
HITETE, a IOCPEIHO cMambyje MOryhHOCT 3a pa3Boj 00JIecTH y BE3H C PaJioM.
JennHO er3akTHO MOCTaBJFEHO W HAYYHOMETOJIOJIOIIKH OIPaBAaHo ToJIa-
3UIITE Y pa3MaTpamy HaUHHA 3aITUTE 3aII0CICHUX TOKOM Pajia jecTe OHO
u3 yriia 0e30eHOCHUX HayKa, OHOCHO KOHLENTa JbyJICKe Oe30€aHOCTH.
HayunomeTonosomka ornpaBaaHoCT IpUMEHE KOHLIENTa JbyIcKe 0e30en-
HOCTH Yy IOMEHUMa 3aIITUTE [IPH pajly TEMeJbU ce Ha MOryhHoCTH O04yBa-
a PaJHONPABHOT MOJIOXKaja pagHUKa Y XOJIUCTHIKOM cMmuchy. [Ipuctyn
3aIITUTH 3aMOCJICHUX M3 yIJla KOHLENTa JbyAcKe 6e30e1HOCTH rapaHTyje
KOMILJIEMEHTapHOCT MPAaBHO-TEXHUYKHX U MEAUIIMHCKUX HOpMaTHBa Kao
JOMUHAHTHHUX y ypehemy nate odmactu. MHTErpanujoM oBUX HOPMH Ha-
CTaje XOJIMCTUYKA [eJIMHA y BUAY cKymna 0e30€JHOCHHX HOpMaTHBa KOju
rapaiTyjy O4yBame WHIUBUAYATHUX U OPTaHU3alMOHUX BPEAHOCTH. 3a-
TO je HAyYHO YyTeMeJbeHhEe M CTaHAapAn3annja u3pasa y chepu 3alTuTe
NIPH pally C acreKTa JbyJcKe 0e30eIHOCTH UMIIEPATUB y (HOPMYIIHCAILY
UCTIPAaBHUX TOCTYJIaTa HALIMOHAJIHUX TOJIUTHKA U KOPHOPATUBHUX CTpa-
TEruja ouyBamba KMBOTA, 3/[paBjba U MHTEIPUTETA CBAKOT 3aIIOCICHOT Y
paaHoj 3ajeHULIH.

M3BOPHMA M HOCHOLMMA, I1a C€ MOXKE [IPOM3BOJEHO KOPHCTHTH — KaKO y HayKama 6e30e1H0CTH
TaKo M y IeJIOKPYTY 3alITHTe Ha paxy. McTo ce 0MHOCH U Ha TePMUH 6e30e0HocHa Kyamypd.
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Ljubomir M. MITROVIC

WHAT DOES OCCUPATIONAL SAFETY AND HEALTH
REPRESENT TO SERBIA? A SECURITY-SCIENCE ANALY SIS

Resume

With the adoption of the Law on Occupational Safety and Health at
the end of April 2023, after nearly two decades of the previous law, the Re-
public of Serbia emphasises the need to additionally regulate and improve
this area. However, despite the legal improvements, from a security-sci-
ence point of view, the terminology used within the Law on Occupation-
al Safety and Health’s framework appears to be insufficiently scientifical-
ly-accurate. This may lead to harmful consequences, such as loss of life,
injuries, occupational diseases or the development of work-related diseases,
as well as material damage. Although workers may feel safe during work
activities, the actual level of their safety may be an illusion. The scientifi-
cally-accurate occupational safety terminology is the foundation of occu-
pational risk prevention.

The scientific aim of this study was to analyse and highlight the ter-
minological deficiencies of definitions used within Serbia’s Law on Occu-
pational Safety and Health from the perspective of security science, which
has been successfully achieved. The practical objective of this research
was to emphasise the necessity of amending the key terminological inter-
pretations to establish a scientific foundation of occupational safety in the
Republic of Serbia, which is discussed in both, the concluding and preced-
ing chapters. In addition to encourage the revision of the Law’s key terms,
the concluding chapter provides an overview of scientifically-accurate oc-
cupational safety terms and definitions, which can be undoubtedly utilised
in the future scientific discourse. By adopting this approach, it is possible
to establish scientifically and methodologically-accurate life-health-integ-
rity safeguard principles of occupational safety in the Republic of Serbia.

Keywords: Law on Occupational Safety and Health no. 35/2023, cor-
porate security, human security, private security, occupa-
tional safety and health, human rights, security culture.
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CONSUMER SALES GUARANTEES IN SERBIAN,
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Abstract

Each examined legal order acknowledges the voluntary
character of consumer commercial guarantees, complementing the
seller’s legal liability for the lack of conformity. The peculiarity of
Slovenian law is the existence of a mandatory guarantee for the
flawless operation of the goods for at least one year, covering the
so-called “technical goods” imposed upon the producer. The hi-
erarchy of consumer remedies in the case of the commercial guar-
antee is three-level in Croatian law: repair is considered primary,
replacement secondary, and termination of the contract and price
reduction tertiary claims. On the other hand, in Serbian and Slo-
venian law, there is no obligatory hierarchy between the remedies
in this regard. Another essential difference between the examined
legal orders concerns the non-existence of a separate institute of
the producer’s guarantee of durability for certain goods for a cer-
tain period in Serbian law, unlike in Croatia and Slovenia.
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1. INTRODUCTION

The importance of consumer sales guarantees was underlined in Di-
rective 1999/44/EC on certain aspects of the sale of consumer goods and as-
sociated guarantees (hereinafter referred to as “Directive 1999/44/EC”). The
enactment of this Directive, characterized by the minimum harmonization
approach (Twigg-Flesner 2008, 407), was considered “the decisive step for
establishing the European policy on consumer guarantees” (Wiewidrows-
ka-Domagalska 2012, 45). Its Recital 21 stated that the practice of offering
guarantees “can stimulate competition”. It also affirmed that “guarantees
are legitimate marketing tools” that “should not mislead the consumer”.

Another stage in the regulation of the consumer’s position in the event
of a lack of conformity of the goods with the contract and consumer guar-
antees is hallmarked by the adoption of Directive (EU) 2019/771 on certain
aspects concerning contracts for the sale of goods (hereinafter referred to
as “Directive (EU) 2019/771”), that repealed Directive 1999/44/EC. Direc-
tive (EU) 2019/771, featured by the maximum harmonization clause, paid
due attention to commercial guarantees (Carvalho 2020, 33).

This paper concentrates on the regulation of consumer commercial
(contractual) guarantees in Serbian, Croatian, and Slovenian law and the
mandatory guarantee as the specificity of Slovenian law. Since Directive
(EU) 2019/771 is transposed within Croatian and Slovenian law, the paper
also compares the legal regulation in force today with that influenced by Di-
rective 1999/44/EC, with the principal objective to determine whether the
recent amendments introduced substantial modifications. In addition, this
study aims to compare and determine the similarities, divergences, and pe-
culiarities of the examined national legal systems. In this regard, the Croa-
tian and Slovenian regulations could serve as a model for the Serbian leg-
islator in the future transposition of Directive (EU) 2019/771. Finally, each
chapter contains a short introductory part dedicated to legal sources gov-
erning the focal issues.

2. SERBIA
2.1. Legal Sources

The rules on the contractual guarantee contained in the Serbian Con-
sumer Protection Act? (hereinafter referred to as “the SrCPA”) are based

2 Zakon o zastiti potroSaca [Consumer Protection Act], Sluzbeni glasnik RS [Official Gazette of

the Republic of Serbia], No. 88/2021.
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on Directive 1999/44/EC. It is worth mentioning that the Serbian Obliga-
tions Act' (hereinafter referred to as “the SrOA) also regulates the warranty
for the correct functioning of the goods (Art. 501-507), whose application
is limited to the category of technical goods (SrOA, Art. 501). Given that
the SrCPA is lex specialis in consumer matters, its provisions apply to the
guarantee given to the consumer. However, if, in a specific case, the pro-
tection provided in the SrOA is more beneficial to the consumer’s position
than the SrCPA, the consumer should not be prevented from appealing to
the SrOA (Jovici¢ 2018, 720). Namely, the Serbian legal theory argues that
the provisions of the SrOA should find their application if they do not di-
minish the degree of protection granted to the consumer by the StCPA (Jo-
vici¢ 2018, 720-721; Karaniki¢ Miri¢ 2011, 177).

2.2. The Contractual Guarantee

The SrCPA defines a guarantee as any statement where the guaran-
tor makes a promise related to the goods that is legally binding in line with
the terms of the statement and related advertising (SrCPA, Art. 53, Sec. 1).
For this purpose, the guarantor is the trader, whether the producer, import-
er, wholesaler, or retailer, who undertakes the obligation to the consum-
er based on a given guarantee (SrCPA, Art. 5, Sec. 1 (40)). Moreover, the
SrCPA determines the producer as an entity:

1) that produces or imports finished products, goods, raw materials,
or parts in the Republic of Serbia for sale, leasing, or other kind
of trade;

2) that purports to be a producer by placing his/her name, trademark,
or another distinctive sign on the goods;

3) trader of a product that does not contain information on the pro-
ducer if he/she failed to inform the person suffering damage in due
time of the identity of the producer or the entity from which the
product was bought;

4) trader of an imported product that contains information on the pro-
ducer but not on the importer (SrCPA, Art. 5, Sec. 1 (16)).

! Zakon o obligacionim odnosima [Act on Obligations]. Sluzbeni list SFRJ [Official Gazette of the
Socialist Federal Republic of Yugoslavia] 29/78, 39/85, 45/89 — Decision of the Constitutional
Court of Yugoslavia and 57/89; Sluzbeni list SRJ [Official Gazette of the Federal Republic
of Yugoslavia] 31/93; Sluzbeni list SCG [Official Gazette of Serbia and Montenegro] 1/2003

— Constitutional Chapter and Sluzbeni glasnik RS [Official Gazette of the Republic of Serbia]
18/2020.
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Including the producer, importer, wholesaler, and retailer (i.e., seller)
among possible guarantors is in the consumer’s interest and is necessary for
having the most extensive possible number of products on the market (Jo-
vici¢ 2018, 715). It is worth underlining that the field of application of the
guarantee, covering the mentioned entities, is ampler than that of the lia-
bility for the lack of conformity, which presupposes the liability of the sole
seller towards the consumer. The determination of the possible guarantors,
including the extensive interpretation of the producer, is in line with the
legal solution contained in Directive 1999/44/EC (Art. 1, Sec. 2 (d) and (e)).
However, it is questionable why the Serbian legislator mentions separately
the importer without giving any definition to this term since the notion of
the producer indubitably incorporates it. It may be stated that the specific
mention of this term in the definition of the guarantor is redundant and un-
necessary due to the extensive interpretation of the producer. It is suscep-
tible to creating confusion about whether there is any difference between
the importer from the definition of the guarantor and the importer embed-
ded in the notion of the producer. Directive 1999/44/EC does not mention
the importer as a separate category, i.e., it is encompassed in the notion of
the producer (Wiewidrowska-Domagalska 2012, 60).

The guarantor’s obligation is connected to the promise he/she made
about the goods. Interestingly, the SrTCPA does not explicitly require that
the promise be given without extra charge. Such an omission may repre-
sent a fundamental difference compared to the definition of the guarantee
contained in Directive 1999/44/EC.> Namely, the requirement that the un-
dertaking be given “without extra charge” was introduced to distinguish
the after-sale services from the guarantee. In that manner, the rules of the
mentioned Directive did not apply if the consumer was asked to pay sepa-
rately for the guarantee (Ninane 2015, 106; Vuyjisi¢ 2016, 705). It was possi-
ble to exclude the application of its provisions by stipulating a symbolic re-
muneration to be paid by the consumer to the guarantor (Ninane 2015, 106;
Stijns 2005, 164-165). Although the SrCPA does not explicitly contain the
gratuitousness requirement in the definition of the guarantee, the Serbian
legal doctrine suggests an interpretation concordant with the legal solution
from Directive 1999/44/EC (Karaniki¢ Miri¢ 2011, 182).

2 In Art. 1, Sec. 2 (e) of Directive 1999/44/EC the guarantee is defined as any undertaking by a
seller or producer to the consumer, given without extra charge, to reimburse the price paid or to
replace, repair or handle consumer goods in any way if they do not meet the specifications set
out in the guarantee statement or in the relevant advertising.
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Furthermore, the SrCPA does not specify the content of the guar-
antor’s promise concerning the consumer’s remedies. On the other hand,
Directive 1999/44/EC in Art. 1, Sec. 2 (¢) mentions the reimbursement of
the price paid, repair, replacement, and handling of consumer goods in any
other way. It is worth noting that the Directive did not introduce any hierar-
chy between these remedies, nor is there any exhaustive list because of the
possibility of offering to handle consumer goods in any other way (Wiew-
i6rowska-Domagalska 2012, 76; Vujisi¢ 2016, 708). Albeit the SrCPA is reti-
cent in this regard, it may be stated that nothing hinders the guarantor from
providing the consumer the same remedies as those mentioned in Directive
1999/44/EC. However, the guarantor cannot restrict the consumer’s rights
deriving from the warranty for the lack of conformity (Jovi¢i¢ 2018, 716).
The SrCPA explicitly envisages that any contractual term or declaration of
will that directly or indirectly waives or restricts the rights of consumers
resulting from that law is null and void (SrCPA, Art. 3, Sec. 2).

The guarantor’s promise is legally binding in accordance with the
terms of his/her statement and related advertising. This final part of the
definition complies with the one contained in Directive 1999/44/EC. The
question arises as to how to treat the potential conflicts and divergences be-
tween the terms of the statement and the associated advertising. The legal
theory dealing with this issue from the point of view of the mentioned Di-
rective adopted a contra proferentem approach, allowing the more favoura-
ble provision to the consumer’s position to prevail (Howells et al. 2018, 199;
Wiewiorowska-Domagalska 2012, 86). Consequently, if the guarantee state-
ment is less advantageous to the consumer than the advertising, the latter
should be prioritized (Tenreiro in Stijns 2005, 167). Conversely, some voic-
es gave precedence to the guarantee statement, stating that it could correct
the advertising (Malinvaud in Wiewidrowska-Domagalska 2012, 86). This
conflict is resolved by Directive (EU) 2019/771 in favour of a more advan-
tageous solution to the consumer.’ The interpretation allowing the contra
proferentem approach should be accepted in Serbian law. It derives from
the favor consumatoris principle enshrined in the rule that unclear provi-
sions of the contract concluded between the trader and the consumer are
to be interpreted in the consumer’s favour (SrCPA, Art. 41). The Serbian

3 Art. 17, Sec. 1 (2) of Directive (EU) 2019/771: If the conditions laid out in the commercial guar-
antee statement are less advantageous to the consumer than those laid down in the associated
advertising, the commercial guarantee shall be binding under the conditions laid down in the
advertising relating to the commercial guarantee, unless, before the conclusion of the contract,
the associated advertising was corrected in the same way or in a comparable way to that in which
it was made.
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legal theory emphasized the contractual nature of the guarantee (Karani-
ki¢ Miri¢ 2011, 183).

Another issue directly connected to the related advertising concerns
its binding nature if the guarantor was not its author. Namely, it is worth
noting that the SrCPA, regulating the conformity of goods, considers the
public statements on the specific characteristics of the goods made about
them by the seller, the producer, or their representative, particularly on
the advertising or the labelling (SrCPA, Art. 49, Sec. 2 (4)). Moreover, it
stipulates that the seller is not bound by the mentioned public statements
if the seller was not and could not reasonably have been aware of the
statement in question or by the time of the conclusion of the contract, the
statement had been corrected or the consumer’s decision to conclude the
contract could not have been influenced by the statement (StCPA, Art. 51,
Sec. 5). These provisions represent the transposition of Art. 2, Sec. 2 (d)
and Sec. 4 of Directive 1999/44/EC. The legal theory, interpreting the le-
gal solutions from the Directive, stated that “the regulation does not have
to consider the possibility that an entity other than the guarantor would
refer to the guarantee in the course of advertising” (Wiewiérowska-Do-
magalska 2012, 85). However, the possibility of accepting the applicabili-
ty of the exceptions exonerating the seller from the liability for the public
statements of the producer and its representative to the guarantee was left
open (Stijns 2005, 167).

The SrCPA emphasizes the importance of the guarantee card, stipu-
lating that it is a document in writing or electronic form or on another dura-
ble medium that contains all the information from the guarantee drafted in
a plain, intelligible manner, in an easily comprehensible language (SrCPA,
Art. 53, Sec. 2). The Serbian legislator did not determine in which language
the guarantee card should be drafted (Pordevic¢ 2018, 62). It is worth not-
ing that Directive 1999/44/EC in Art. 6, Sec. 4 allowed the Member States
to provide within their own territory that the guarantee be drafted in one
or more languages determined from among the official languages of the
European Union. Furthermore, the SrCPA in Art. 53, Sec. 4 introduced
the guarantor’s obligation to issue and deliver to the consumer a guaran-
tee card for the given guarantee. The burden of proof that the guarantee
card was delivered to the consumer is placed upon the seller (STCPA, Art.
53, Sec. 6). Therefore, in the event of a dispute concerning the guarantee,
the seller is obliged to demonstrate that he/she handed over the guarantee
card to the consumer. The obligation to deliver the guarantee card to the
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consumer represents a novelty in Serbian law since the previous SrCPA*
subjected its issuance to the consumer’s request (SrTCPA, Art. 54, Sec. 3).
Regarding the form of the guarantee card, the general rule is that it
should be drafted in writing (SrCPA, Art. 53, Sec. 3). However, if the con-
sumer agrees with it, it can also be issued in electronic form or on other dura-
ble medium available to the consumer (SrCPA, Art. 53, Sec. 5). For the sake
of clarity, it should be mentioned that the SrCPA defines the durable medi-
um as “any instrument that enables the consumer or trader to store data ad-
dressed personally to them in a way such data remain accessible for future
reference, for a period of time appropriate to the purpose of the data that al-
lows the unchanged reproduction of the stored data, such as paper, e-mail,
CD-ROM, DVD, memory card and computer hard disc” (SrCPA, Art. 5, Sec.
1 (44)). The legal solution from Serbian law differs from Directive 1999/44/
EC, which in Art. 6, Sec. 3 stipulates that, upon the consumer’s request, the
guarantee shall be made available in writing or featured in another durable
medium available and accessible to him/her. The legal doctrine interpreted
this provision as the possibility given to the consumer to demand that the
guarantee be communicated to him/her before the conclusion of the sales
contract (Stijns 2005, 171). On the other hand, in Serbian law, the guarantee
card should be issued and drafted in writing as a general rule in each case,
i.e., its issuance in writing is not subject to the consumer’s request.
Moreover, the STCPA explicitly stipulates in Art. 53, Sec. 2 that the
guarantee card should contain particularly information on the following:

1) the rights at the consumer’s disposal based on the law and that the
guarantee does not exclude or affect the consumer’s rights stem-
ming from the seller’s legal liability for the lack of conformity of
the goods with the contract;

2) the name and address of the guarantor;

3) the name and address of the seller if the seller is not a guarantor;

4) the date of the delivery of the goods to the consumer;

5) information identifying the goods (model, type, serial number, etc.);

6) the content of the guarantee, conditions, and procedure for realiz-
ing the rights from the guarantee;

7) the duration of the guarantee period and the validity area of the
guarantee.

¢ Zakon o zastiti potrosaca [Consumer Protection Act], Sluzbeni glasnik RS [Official Gazette of
the Republic of Serbia], No. 62/2014, 6/2016 — other law and 44/2018 other law
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Apart from including it in the obligatory content of the guarantee card,
the Serbian legislator, in a separate provision, reiterates that the guarantee
does not exclude or influence the consumer’s rights concerning the con-
formity of the goods with the contract (SrCPA, Art. 53, Sec. 8). It is worth
underlining that in Serbian law, the guarantee is voluntary, i.e., it depends
on the free will of the guarantor to grant it (Jovi¢i¢ 2018, 718). Neither
Directive 1999/44/EC established the mandatory nature of the guarantee
(Oughton & Willett 2002, 323).

The liability stemming from the lack of conformity of the goods
with the contract concerns only the seller as a contracting party in the con-
sumer sales contract. Notwithstanding the existence of the guarantee, the
consumer is entitled to request the elimination of the lack of conformity
from the seller under the rules establishing the seller’s legal liability. The
consumer is, therefore, free to choose under which legal title he/she real-
izes the rights at his/her disposal (Jovici¢ 2018, 719; Stijns 2005, 170). The
consumer’s choice to first pursue the available remedies toward the guar-
antor in concordance with the rules contained in the guarantee cannot be
interpreted as his/her renunciation of the rights deriving from the seller’s
legal liability for the lack of conformity (Ninane 2015, 110).

Finally, the SrCPA, transposing Art. 6, Sec. 5 of Directive 1999/44/
EC, makes clear that the infringement of the guarantor’s obligations re-
ferred to in the abovementioned Art. 53, Sec. 2 does not affect the validity
of the guarantee and entitles the consumer to request that the guarantee be
honoured in accordance with the given statement (SrCPA, Art. 53, Sec. 7).
This rule manifests the ancient civil law principle “Nemo auditur propri-
am turpitudinem allegans” (Karaniki¢ 2011, 183). Moreover, the Serbian
legislator introduced a provision prohibiting the misuse of the word guar-
antee, not included in Directive 1999/44/EC. Namely, the trader should re-
frain from using that word and any other expression with the same mean-
ing while concluding a sales contract and presenting related sales adver-
tising if the consumer, based on the sales contract, does not obtain more
rights compared to those stemming from the trader’s legal liability for the
lack of conformity of the goods with the contract or other rights granted
by the same law (SrCPA, Art. 54). It may be stated that this provision is
unnecessary (Nikoli¢ 2018, 62-63) since the SrCPA in Art. 20, Sec. 1 (10)
enumerates in the cases of deceptive trade practice presenting rights guar-
anteed to the consumer by the law as a distinctive advantage that the trad-
er offers the consumer.
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3. CROATIA
3.1. Legal Sources

The provisions on the contractual guarantee of the Croatian Obliga-
tions Act® (hereinafter referred to as: “the CroOA”) adopted in 2005 were
based on Directive 1999/44/EC (Petri¢ 2006, 92). Directive (EU) 2019/771
is transposed into Croatian law by the amendments to the CroOA in 2021.
The specificity of the Croatian regulation is that the provisions on the con-
sumer’s position in the event of a lack of conformity of the goods, includ-
ing the rules on the contractual guarantee, also apply to the contracts con-
cluded outside the consumer context unless the CroOA explicitly restricts
the application of a specific provision to consumer sales contracts (Petri¢
2006, 31-32; Slakoper and Niksi¢ 2022, 534).

3.2. Contractual Guarantee

Before the amendments of 2021, the CroOA did not define the guaran-
tee (the exact term used was the warranty for the proper quality of the sold
goods). It is worth underlining that the guarantee could be granted on a vol-
untary basis by the producer or the seller. The producer was defined as the
manufacturer of goods, the importer of goods, and any person purporting
to be a producer by placing his/her name, trademark, or any other distinc-
tive sign on the goods (CroOA, Art. 401, Sec. 3.). Thus, the definition of a
producer was identical to that of Art. 1, Sec. 2 (d) of Directive 1999/44/EC.

The guarantee given by the producer granted the consumer certain
claims to be realized with respect to the seller as well. Namely, if the pro-
ducer warranted the proper quality of the goods during a certain period of
time, commencing from their delivery to the consumer, the consumer was
entitled, if the goods lacked the proper quality, to demand from both the
seller and the producer to repair the goods within a reasonable time or, if the
repair was not done, to replace them with proper goods (CroOA, Art. 423,
Sec. 1.). Therefore, the consumer had the liberty of choice, independently
deciding from whom to ask for the repair of the goods based on the pro-
ducer’s guarantee. On the other hand, the guarantee given by the seller did
not have any influence on the producer. In that case, the consumer could
request the repair to be done within a reasonable time and, subsequently,

> Zakon o obveznim odnosima [Obligations Act], Narodne novine [Official Gazette], No.35/05,
41/08, 125/11, 78/15, 29/18, 126/21, 114/22, 156/22 and 155/23.
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the replacement only from the seller (CroOA, Art. 423, Sec. 2.). It may be
stated that the producer’s guarantee was more advantageous to the consum-
er’s position than the guarantee given by the seller.

The Croatian legislator introduced the hierarchy of claims deriving
from the guarantee. Since the replacement was conditioned by the failure
to repair the goods within a reasonable time, it may be inferred that the re-
pair was considered a primary remedy. In contrast, the replacement was a
secondary remedy. Interestingly, the consumer could ask for these remedies
during the guarantee period, regardless of when the defect appeared (CroOA,
Art. 424, Sec. 1.). Therefore, the existence of the defect at the moment of
the delivery of the goods to the consumer was not a mandatory condition
for their use. The consumer was also entitled to compensation for damage
suffered because he/she could not use the goods from the moment of re-
questing repair or replacement until their fulfilment (CroOA, Art. 424, Sec.
2.). Moreover, the CroOA obliged the seller and the producer to transport
the goods to the place where they needed to be repaired or replaced at their
expense and, subsequently, to return the repaired or replaced goods to the
consumer (CroOA, Art. 427, Sec. 1.). During that period necessary for the
realization of repair and replacement, the seller or the producer bore the
risk of the goods being destroyed or damaged (CroOA, Art. 427, Sec. 2.).

Furthermore, the consumer was also entitled to termination of the
contract or price reduction. These remedies were available to the consumer
if the seller failed to repair and replace the goods within a reasonable time
(CroOA, Art. 426). It is worth noting that the Croatian legislator subjected
the availability of the mentioned remedies to the seller’s failure to repair
and replace the goods, i.e., the producer was omitted. It seems that the opin-
ion existing in Hungarian legal theory that termination of the contract and
price reduction can be obtained solely from the seller since the consumer
concluded the sales contract with him/her and paid him/her the price can
find its application in this Croatian case (Kemenes in Dudas 2021, 943). The
consumer was also entitled to compensation for damage (CroOA, Art. 426.).

In concordance with Art. 6, Sec. 2 of Directive 1999/44/EC, the
CroOA stipulated that the provisions on the commercial guarantee did not
exclude the application of rules concerning the seller’s liability for the lack
of conformity of the goods with the contract (CroOA, Art. 423, Sec. 4.).
Additionally, the guarantee had to contain a precise specification that it did
not affect other rights that belonged to the consumer based on other legal
grounds (CroOA, Art. 423, Sec. 5). Thus, as stated in the chapter devoted to
Serbian regulation, the consumer was entitled to choose under which legal
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title to demand the fulfillment of his/her rights. The CroOA mandated that
the guarantee should have specified the consumer’s rights stemming from
it (CroOA, Art. 423, Sec. 5). Moreover, in line with Art. 6, Sec. 2 of Direc-
tive 1999/44/EC, the guarantee should have set out the essential particulars
necessary to the consumer for making claims under the guarantee, nota-
bly its duration and territorial scope as well as the name and address of the
person who granted it (CroOA, Art. 423, Sec. 6.). However, it was not ex-
plicitly required that the guarantee’s content be drafted in plain, intelligible
language. It is worth underlining that the eventual failure to comply with
the obligations regarding the content of the guarantee (the mentioned Art.
423, Sec. 5 and 6) did not affect its validity (CroOA, Art. 423, Sec. 7). The
requirement contained in Directive 1999/44/EC that the guarantee needs
to be given without extra charge was also omitted in the CroOA.

Finally, the written form of the guarantee was not rendered oblig-
atory since it was binding under the conditions under which it was given.
The CroOA explicitly mentioned the warranty certificate, oral statement,
and associated advertising without taking a stance in the case of the hypo-
thetical divergences between the terms of the warranty certificate or the
oral statement on the one side and the associated advertising on the other
(CroOA, Art. 423, Sec. 3). Transposing Art. 6, Sec. 3 of Directive 1999/44/
EC, the CroOA enabled the consumer to request that the guarantee be made
in writing or another durable medium available and accessible to him/her
(CroOA, Art. 423, Sec. 3.).

The implementation of Directive (EU) 2019/771 brought essential
novelties. First of all, this institute changed its official name to commercial
guarantee (komercijalno jamstvo). The same term is also used by the EU leg-
islator in the mentioned Directive. The commercial guarantee is defined as
any obligation by which the seller or the producer, in addition to the seller’s
liability for the lack of conformity of the goods with the contract, are being
bound to the consumer to refund the price paid or replace, repair, or service
the goods if they do not meet the specifications or other requirements that
are set out in the commercial guarantee statement or the relevant associated
advertising material available in the moment of or before the conclusion of
the contract (CroOA, Art. 423, Sec. 1). The CroOA resolved the potential
conflict between the terms of the commercial warranty statement and the
associated advertising material. Namely, if the conditions laid out in the
former are less advantageous to the consumer than those laid down in the
latter, the commercial guarantee is binding under the conditions laid down
in the latter unless, before the conclusion of the contract, it was corrected
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in the same or comparable way to that in which it was made (CroOA, Art.
423, Sec. 7). This provision represents the transposition of Art. 17, Sec. 1
of Directive (EU) 2019/771.

The mandatory content of the commercial guarantee statement is
specified more precisely. Primarily, the requirement that it be expressed
in plain and intelligible language, which was omitted before the transposi-
tion of Directive (EU) 2019/771, was introduced (CroOA, Art. 423, Sec. 9).
Following the letter and spirit of Art. 17, Sec. 2 of the mentioned Directive,
the CroOA in Art. 423, Sec. 9 stipulates that it should contain the following:

1) aclear statement that the consumer is entitled to remedies deriving
from the seller’s liability for the lack of conformity of the goods
with the contract free of charge and that the commercial guarantee
does not affect those remedies;

2) the name and address of the guarantor;

3) the procedure the consumer has to follow in order to obtain the
implementation of the commercial guarantee;

4) the designation of the goods to which the commercial guarantee
applies;
5) the terms of the commercial guarantee.

Furthermore, the commercial guarantee statement is to be provid-
ed to the consumer on a durable medium at the latest at the moment of the
delivery of the goods (CroOA, Art. 423, Sec. 8). Thus, the Croatian legis-
lator established a general rule applicable to each case that the commercial
guarantee statement is incorporated into a durable medium, defined as any
instrument that enables the consumer or the seller to store information ad-
dressed personally to that person so that he/she can access it during a period
that corresponds to the purposes for which the information is intended and
that allows the unchanged reproduction of the stored information (CroOA,
Art. 399a (9). However, it is worth noting that non-compliance with the ob-
ligations concerning the delivery of the commercial guarantee statement
and its mandatory content does not affect the validity of the commercial
guarantee (CroOA, Art. 423, Sec. 10).

The CroOA introduced the possibility for the producer to grant the
consumer the commercial guarantee of durability for certain goods for a
certain period. In that case, the producer is liable directly to the consumer
during the entire period of the commercial guarantee of durability for re-
pair or replacement according to the rules contained in Art. 410a (CroOA,
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Art. 423, Sec. 3). Therefore, the consumer can choose whether to request
repair or replacement from the producer or the seller (Marin Lopez 2019,
19; Carcamo 2022, 158). Nevertheless, the producer can offer the consum-
er more favourable conditions in the commercial guarantee of durability
statement (CroOA, Art. 423, Sec. 4). These provisions represent the imple-
mentation of Art. 17, Sec. 1 of Directive (EU) 2019/771.

The hierarchy of the remedies available to the consumer and the con-
ditions for their use in case of a commercial guarantee given by the produc-
er or the seller remained the same as before the transposition of Directive
(EU) 2019/771. Thus, repair, which is to be realized within a reasonable
time, continues to be prioritized over replacement. This type of prioritiza-
tion of the repair may be considered the most important difference com-
pared with the producer’s commercial guarantee of durability, where equal
merit is given to repair and replacement, with the possibility of granting
more advantageous conditions to the consumer.

4. SLOVENIA

4.1. Legal Sources

The peculiarity of Slovenian law has been the existence of volun-
tary and mandatory guarantees, in addition to the seller’s legal liability for
the lack of conformity (Mozina 2009, 145). The transposition of Directive
1999/44/EC took place in 2002 by amending the Consumer Protection Act,
adopted in 1998 (hereinafter referred to as “1998/2002 SloCPA”). The pro-
visions in force today are based on Directive (EU) 2019/771, the implemen-
tation of which occurred with the adoption of the novel Consumer Protec-
tion Act in 20227 (hereinafter referred to as “2022 SloCPA”). It is worth
mentioning that the provisions of the Obligations Act® shall apply to issues
not regulated by the 2022 SloCPA (2022 SloCPA, Art. 3, Sec. 1). Due to
the similarity of the provisions on the voluntary and mandatory guaran-
tees contained in the 2022 SloCPA to the previous regulation, this chapter
will be primarily devoted to the rules in force today, explicitly underlining
if they differ from the legal solutions enshrined in the 1998/2022 SloCPA.

6

Zakon o varstvu potrosnikov [Consumer Protection Act], Uradni list RS [Official Gazette of
the Republic of Slovenia], Nos. 20/98, 25/98, 110/02, 14/13 (official consolidated version), 51/04,
98/04 (official consolidated version), 126/07, 86/09, 78/11, 38/14, 19/15, and 31/18.

Zakon o varstvu potrosnikov [Consumer Protection Act], Uradni list RS [Official Gazette of the
Republic of Slovenia], No. 130/22.

8 Obligacijski zakonik [Obligations Code], Uradni list RS [Official Gazette of the Republicof
Slovenia], Nos. 83/01, 28/06, 40/07, 97/07 (official consolidated version), and 64/16.
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4.2. Commercial and Mandatory Guarantees

The 2022 SloCPA defines the guarantee similarly to the Croatian leg-
islator. Namely, it is each obligation that the seller or producer® undertakes
toward the consumer, in addition to the seller’s legal liability deriving from
the lack of conformity of the goods with the contract, and by which he/she
undertakes to repair or replace the goods for the consumer free of charge,
refund a part of or entire purchase price when the goods do not meet the
specifications or do not have the characteristics set out in the guarantee
statement or the associated advertising available at the time of the conclu-
sion of the contract or before it (2022 SIoCPA, Art. 89, Sec. 1). Thus, the
guarantee can be granted to the consumer by the seller or producer. Its es-
sential characteristic is the gratuitousness connected to the performance of
repair or replacement. Consequently, envisaging the consumer’s obligation
to pay for the realisation of these remedies would exclude the application
of the provisions contained in the 2022 SloCPA dedicated to the guarantee
(Explanatory Memoranda for the Bill of 2022 SloCPA, Commentary to Art.
89, 117). The Slovenian legislator distinguishes the voluntary (commercial)
and the mandatory guarantee (2022 SIoCPA, Art. 89, Sec. 2).

In line with Art. 17, Sec. 1 (1) of Directive (EU) 2019/771, the 2022
SloCPA stipulates that the guarantee is binding under the conditions laid
down in the guarantee statement and associated advertising available at the
moment of the conclusion of the contract or before it (2022 SIoCPA, Art. 90,
Sec. 1). An eventual conflict between the guarantee statement and the asso-
ciated advertising, when the terms contained in the latter are more beneficial
to the consumer’s position than those enshrined in the former, is solved in
favour of the associated advertising unless it was corrected in the same or
comparable way to that in which it was issued (2022 SloCPA, Art. 90. Sec.
2). Such a legal solution represents the transposition of Art. 17, Sec. 1 (2) of
the mentioned Directive. This provision can be considered a novelty since
the 1998/2002 SloCPA did not provide a solution for a conflict between the
guarantee statement and associated advertising.

? The 2022 SloCPA defines the producer in Art. 4, Sec. 1 (20) as a company that manufactures fin-
ished goods or components or obtains basic raw materials or another person that presents him/
herself as the producer of the goods with his/her company name, trademark or other distinguish-
ing mark. The importer and distributor of goods not produced in the Republic of Slovenia, the
representative office of the producer in the Republic of Slovenia, or any other person appearing
to be the producer by marking the goods with their name, brand, or other distinguishing mark
are also considered producers.
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Moreover, the seller is obliged to hand over the guarantee statement
to the consumer for goods for which the guarantee is issued upon delivery
of the goods at the latest (2022 SloCPA, Art. 91, Sec. 1). This rule, togeth-
er with the requirement that it is to be provided to the consumer on a dura-
ble medium (2022 SIoCPA, Art. 91, Sec. 3), is in concordance with Art. 17,
Sec. 2 of Directive (EU) 2019/771. On the other hand, under the 1998/2002
SloCPA, the guarantee statement was to be handed over to the consumer at
the moment of the conclusion of the sales contract, in writing, or featured
on another durable medium easily accessible to him/her (1998/2002 SloC-
PA, Art. 16 and Art. 18, Sec. 1).

Concerning the language used in the guarantee statement, it should
be plain and intelligible, as required by the abovementioned Art. 17, Sec.
2 of Directive (EU) 2019/771. Interestingly, the Slovenian legislator used
the opportunity granted by Art. 17, Sec. 4 of the mentioned Directive to
lay down rules on the language in which the guarantee statement is to be
made available to the consumer, stipulating that if the goods are intended
for sale on the territory of the Republic of Slovenia, it should be drafted
entirely in Slovenian (2022 SloCPA, Art. 91, Sec. 3). Therefore, it may be
inferred that Slovenia is the only examined country that explicitly deter-
mined in which language the guarantee statement is to be drafted. Further-
more, the guarantee statement, as stated in Art. 91, Sec. 2 of 2022 SloCPA,
shall contain the following:

1) the name and the address of the person issuing the guarantee, i.c.,
the guarantor;

2) the date of delivery of the goods;
3) information identifying the goods covered by the guarantee;

4) the guarantor’s statement that he/she guarantees the properties or
flawless functioning (brezhibno delovanje) during the warranty
period that commences with the delivery of the goods to the con-
sumer;

5) the rights available to the consumer if the goods do not meet the
specifications or do not have the properties envisaged in the guar-
antee statement or the associated advertising;

6) the procedure to be followed by the consumer to obtain the imple-
mentation of the guarantee;

7) the deadline for resolving the complaint;
8) the duration of the warranty period;
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9) the territorial validity of the guarantee;

10) a clear statement that the consumer is entitled by law to remedies
from the seller in the event of a lack of conformity of the goods free
of charge and that the guarantee does not exclude these remedies;

11) for goods for which the guarantee is mandatory, the time after the
expiration of the warranty period during which the guarantor pro-
vides the consumer with maintenance, spare parts, and attachments.

It may be stated that the content of the guarantee statement deter-
mined in the 2022 SloCPA is more precise than in the 1998/2002 SloCPA.
Namely, the specific rights at the consumer’s disposal on the basis of the
guarantee, the procedure the consumer is obliged to follow in order to ob-
tain the implementation of the guarantee, and the deadline for resolving the
complaint were not enlisted among the mandatory content of the guarantee
statement in the 1999/2002 SloCPA. It is worth noting that the provision de-
termining the content applies to the voluntary (commercial) and mandato-
ry guarantees. However, the failure to meet the requirements enshrined in
Art. 91 does not affect the binding nature of the guarantee for the guaran-
tor (2022 SloCPA, Art. 91, Sec. 4). This rule, favourable to the consumer’s
position, is the transposition of Art. 17, Sec. 3 of Directive (EU) 2019/771.

The Slovenian legislator, like the Croatian one, in Art. 92, Sec. 1 es-
tablished the possibility for the producer to offer the consumer a commer-
cial guarantee of durability for certain goods for a certain period under the
abovementioned conditions and without prejudice to legal protection based
on other regulations. In that case, the producer becomes directly liable to
the consumer, joining the seller, for the repair and replacement of the goods
during the whole period of the mentioned guarantee in accordance with
Art. 82, Sec. (1), (2), (7), (8), (9) of the 2022 SloCPA. The consumer’s posi-
tion can be further strengthened by the opportunity granted to the producer
to offer more favourable conditions in the commercial guarantee of dura-
bility statement (2022 SloCPA, Art. 92, Sec. 2.). This institute, introduced
into Slovenian law as the transposition of Art. 17, Sec. 1 (1) of Directive
2019/771, did not exist in the 1998/2002 SloCPA.

The existence of the mandatory guarantee in the 1998/2002 SIoCPA
was severely criticized by the Slovenian legal theory. Since it also applied
to persons not considered consumers (1998/2022 SloCPA, Art. 21.¢), i.e., to
commercial contracts, it was stated that there were no justified reasons for
the state intervention in contractual relations between the subjects able to
take care of their interests and to operate in the market for lucrative reasons
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(Mozina 2009, 157). It also potentially represented an impediment to the
free movement of goods in the internal market (Mozina 2009, 162). The
mandatory guarantee was deemed an additional burden for sellers and pro-
ducers in the Slovenian market (Mozina 2011, 46). Furthermore, it was con-
sidered “a source of inefficiency” because it prevented competition and “a
source of moral hazard, opportunism, and negative selection” (Kovac 2012,
113). Since the seller did not have any influence on the final risks, which de-
pended on the consumer’s use of the goods, and the level of protection, the
consumer was encouraged to behave opportunistically (Kova¢ 2012, 113).
The Supreme Court of Slovenia also demonstrated its contrariety towards
this institute, defining it as “a relic of the past” (Judgement of the Supreme
Court of Slovenia, II Ips 1001/2008, 9).

Notwithstanding this harsh criticism, the mandatory guarantee is re-
tained in the 2022 SloCPA. The Explanatory Memoranda explicitly stressed
that by preserving the rules on the mandatory guarantee, “the high level of
protection enjoyed by Slovenian consumers until now is maintained” (The
Explanatory Memoranda for the Bill of 2022 SloCPA, Commentary to Art.
94, 118). Namely, it is stated that retaining this institute is not contrary to
the maximum harmonization character of Directive (EU) 2019/771 since
Recital 18 stipulates that it should “not affect national laws providing for
non-contractual remedies for the consumer, in the event of a lack of conform-
ity of goods, against persons in previous links of the chain of transactions,
for example, manufacturers, or other persons that fulfil the obligations of
such persons” (The Explanatory Memoranda for the Bill of 2022 SloCPA,
Commentary to Art. 94, 118). The provisions on the mandatory guarantee
continue to apply to persons who are not considered consumers, i.e., to sales
contracts concluded outside the consumer context (2022 SIoCPA, Art. 98).

It is worth underlining that the mandatory guarantee does not cov-
er all the goods. The 2022 SloCPA envisages that the minister competent
for consumer protection shall issue a regulation specifying the goods for
which the producer is obliged to grant a guarantee for flawless operation
(brezhibno delovanje) for at least one year (2022 SIoCPA, Art. 94). Such a
regulation'® was issued in November 2022 (hereinafter referred to as “the
Regulation of 2022”), and it entered into force on 26 January 2023 (Regu-
lation of 2022, Art. 5), repealing the previously applicable regulation from

1 Pravilnik o blagu, za katero se izda garancija za brezhibno delovanje [Regulation on Goods for
which a Guarantee for Faultless Operation is Issued], Uradni list RS [Official Gazette of the
Republic of Slovenia], No. 142/22.
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2012." The obligation to grant a guarantee for at least one year for so-called
“technical goods” (The Explanatory Memoranda for the Bill of 2022 SloCPA,
Commentary to Art. 94, 118) is imposed exclusively on the producer. Due
to the maximum harmonisation character of Directive (EU) 2019/771, the
mandatory guarantee concerning second-hand goods imposed on the sell-
er contained in Art. 19 of the 1998/2002 SloCPA was abolished (The Ex-
planatory Memoranda for the Bill of 2022 SloCPA, Commentary to Art. 94,
118). The Regulation of 2022 in Art. 1, Sec. 2 explicitly states that it does
not apply to second-hand goods.

For the goods covered by the mandatory guarantee, the producer is,
as established by Art. 95 of the 2022 SloCPA, obliged to:

1) provide the consumer, in addition to the guarantee statement, with
instructions for assembly and use and a list of authorized service
centers;

2) provide a service that is authorized by him/her to carry out service
work on the goods and has a contract concluded with him/her for
the supply of spare parts if he/she does not perform such activity;

3) ensure the elimination of the lack of conformity of the goods free
of charge during the warranty period;

4) provide, in exchange for the payment, for the repair, maintenance
of the goods, spare parts, and attachments for at least three years
following the expiration of the warranty period by performing the
mentioned services himself/herself or having a service contract
concluded with another person.

The Slovenian legal doctrine particularly criticized the producer’s
obligation to provide for the repair, maintenance of the goods, spare parts,
and attachments for three years after the expiry of the warranty period, en-
shrined also in the 1998/2002 SloCPA, stating that it is a relic of the social-
ist economy, characterized by the limitations of the market operations and
shortage of certain goods (Mozina 2011, 47-48.). Nevertheless, this provi-
sion remained intact in the 2022 SloCPA.

Furthermore, the fact that the guarantee statement was not issued or
handed over to the consumer does not influence the producer’s obligations
stemming from the mandatory guarantee (2022 SloCPA, Art. 96, Sec. 1).
The Slovenian legislator retained the presumption that the guarantee state-
ment is not issued if the documents containing all the necessary information

" Pravilnik o blagu, za katero se izda garancija za brezhibno delovanje [Regulation on Goods for

which a Guarantee for Faultless Operation is Issued], Uradni list RS [Official Gazette of the
Republic of Slovenia], No. 14/12.
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prescribed by the above-mentioned Art. 91, Sec. 2 of the 2022 SloCPA were
not handed over to the consumer (2022 SloCPA, Art. 96, Sec. 2). Howev-
er, if these information are contained in different documents, the producer
is obligated to warn the consumer about it specifically (2022 SloCPA, Art.
96, Sec. 2).

If the goods covered by the mandatory guarantee do not meet the
specifications or do not have the properties laid down in the guarantee
statement or associated advertising, the consumer is primarily entitled to
request the remedy of repair. The replacement with identical, new, and fault-
less goods becomes available to the consumer when repair is not realized
within 30 days from the day the producer or the authorized service received
the consumer’s request (2022 SIoCPA, Art. 97, Sec. 1). It is admissible to
extend the mentioned 30-day deadline for the shortest time necessary to
complete the repair or replacement, which cannot be longer than 15 days
(2022 SloCPA, Art. 97, Sec. 1). In order to determine the extended deadline,
the nature and complexity of the goods, the nature and severity of the lack
of conformity, and the effort needed to complete the repair or replacement
are to be taken into account. The 2022 SloCPA mandates the producer to
inform the consumer about the exact number of days extending the dead-
line and the reasons for such an extension before the expiry of the 30-day
deadline (2022 SloCPA, Art. 97, Sec. 1). Interestingly, the possibility of the
extension was not envisaged in the Explanatory Memoranda. Therefore, the
maximum period for the individual realization of repair and replacement
is 45 days (30 days + the possibility of extending it for not more than 15
days). The 1998/2002 SloCPA in Art. 21b (1) prescribed a 45-day deadline
for completing the repair and replacement, not conceding the possibility of
its extension. It was interpreted as a deadline separately applicable to these
remedies, meaning that if the repair was not completed within 45 days, the
same period applied to the replacement (Mozina 2009, 158). It seems that
the same interpretation is also valid for the legal solution contained in the
2022 SloCPA. However, it is worth underlining that the consumer would
not be allowed to exercise the mentioned remedies against the producer if
the seller had previously eliminated the lack of conformity according to
his/her legal liability for conformity. Permitting the consumer to request
it from the producer, notwithstanding the seller’s successful performance,
would cause his/her unjust enrichment (The Explanatory Memoranda for
the Bill of 2022 SloCPA, Commentary to Art. 94, 118).

The consumer’s position is further reinforced by the provision oblig-
ing the producer or the authorized service to provide him/her with the
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free-of-charge use of similar goods while eliminating the lack of conform-
ity (2022 SIoCPA, Art. 97, Sec. 7). If the producer does not fulfil this ob-
ligation, the consumer is entitled to compensation for damage suffered by
being unable to use the goods from the moment he/she requested repair or
replacement until their completion (2022 SIoCPA, Art. 97, Sec. 8). It is worth
underlining that the producer bears the costs for material, spare parts, work,
transfer, and transport of products incurred while repairing and replacing
the goods (2022 SloCPA, Art. 97, Sec. 9). The enlisted expenses seem to
represent a numerus clausus, signifying that the producer’s obligation does
not include bearing other types of costs. In addition, the 2022 SloCPA in
Art. 97, Sec. 6 mandates the producer to issue a new guarantee statement
for replaced goods or replaced essential parts of the goods.

The failure to complete repair or replacement within the prescribed
time limits places at the consumer’s disposal the right to request and ob-
tain a reimbursement of the entire purchase price from the producer or an
appropriate price reduction (2022 SloCPA, Art. 97, Sec. 3). The Slovenian
legislator specifies that a price reduction is appropriate when it is propor-
tional to the decrease in the value of the goods received by the consumer
compared to the value the goods would have had if they were compliant
(2022 SIoCPA, Art. 97, Sec. 4). It is worth noticing that the legal solution
contained in the 2022 SloCPA differs from that enshrined in the Explan-
atory Memoranda. Namely, while the 2022 SIoCPA entitles the consumer
to a reimbursement of the entire purchase price to be exerted against the
producer, the Explanatory Memoranda explicitly mentioned the termina-
tion of the contract (Explanatory Memoranda for the Bill of 2022 SloCPA,
Commentary to Art. 97, 119). The 1998/2002 SloCPA also stipulated in
Art. 21b, Sec. 2 that the consumer could terminate the contract or request a
price reduction when the producer failed to repair or replace goods within
the prescribed deadline.

The reimbursement of the entire purchase price (vracilo celotne
kupnine), as a separate remedy to be exercised against the producer, raises
many questions. One may consider it “only the extreme form of a price re-
duction” since the entire purchase price is refunded to the consumer, and
the contract terms are not modified (Wiewiorowska-Domagalska 2012, 77).
On the contrary, its consequence is the total return of what the consumer
as a contractual party performed (Wiewiorowska-Domagalska 2012, 77).
When the consumer terminates the consumer sales contract because of the
lack of conformity, the seller must reimburse him/her the price paid for the
goods (vracilo placanega zneska) (2022 SloCPA, Art. 86, Sec. 1). It should
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be accentuated that such an obligation is imposed on the seller as a party
to the consumer sales contract to whom the price was paid. That is why
the Slovenian legal theory stressed that the consumer could terminate the
contract and obtain the price reduction solely from the seller (Mozina 2009,
157). On the other hand, in the case of the mandatory guarantee, the pro-
ducer, who is not a party to the sales contract, shall reimburse the consumer
the entire purchase price, complementing the seller’s legal liability for con-
formity. Such a legal solution seems to deviate from the principle of rela-
tivity of the effects of the contract (Strojan 2023, 83). In addition, it should
be noted that the producer, because of his/her extraneity to the consumer
sales contract, did not receive the purchase price. The Slovenian legislator
did not determine whether such reimbursement generates or precedes the
consumer’s obligation to return the goods nor against whom the appropri-
ate price reduction is to be exerted.

It is noticeable that the remedies available to the consumer based on
the mandatory guarantee have a three-level hierarchy (Ocepek 2022, 151;
Mozina 2009, 158). Namely, the repair can be considered a primary, while
the replacement, dependent upon the producer’s failure to complete the re-
pair within the stipulated time, is a secondary remedy. The reimbursement of
the entire purchase price and the appropriate price reduction can be deemed
a tertiary set of claims. The 2022 SloCPA introduced a rule circumventing
such a hierarchy applicable to the eventuality when the deficiency of the
goods emerges within less than 30 days of their delivery. In that case, the
consumer is entitled to immediately request the reimbursement of the pur-
chase price from the producer (2022 SloCPA, Art. 97, Sec. 5). However, it
should be noted that in this situation, the consumer is not impeded from
opting for repair as a primary remedy in the general hierarchy. This legal
solution was not contained in the Explanatory Memoranda.

Finally, since the producer guarantees the flawless operation of the
goods for at least one year, his/her liability is activated if these goods show
deficiencies within the warranty period that commences from the day the
goods are delivered to the consumer (Regulation of 2022, Art. 3). Therefore,
the consumer’s eventual notification of the faulty operation of the goods is
not a precondition for the producer’s liability (Mozina 2009, 155).
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5. CONCLUSION

The regulation of the commercial guarantee in Serbia is still based
on Directive 1999/44/EC. On the other hand, the Croatian and Slovenian
law in this respect is under the influence of Directive (EU) 2019/771, trans-
posed in these countries, respectively, in 2021 and 2022. The relevant rules
in Serbia and Slovenia are contained in a specific act devoted to consum-
er protection, while in Croatia, they are enshrined in the Obligations Act
as sedes materiae for contract law. Although existing in all the examined
countries, the institute of voluntary commercial guarantee demonstrates
certain divergences. First, its gratuitous character is not explicitly accen-
tuated in Serbian and Croatian law. Contrarily, Slovenian law requires that
repair and replacement be performed free of charge. While the STCPA does
not give a direct and explicit response to the issue of an eventual difference
between the terms of the guarantee statements and related advertising, the
CroOA and the SIoCPA give priority to the latter when its terms are more
advantageous to the consumer than those enshrined in the former unless it
was corrected in the same or comparable way to that in which it was issued.
However, the same conclusion should be drawn in Serbian law in line with
the favor consumatoris principle.

Concerning the specific remedies at the consumer’s disposal in the
event of a commercial guarantee, the Croatian legislator is the only one
who established an obligatory three-level hierarchy consisting of repair as
primary, replacement as secondary, and termination of the contract and
price reduction as tertiary claims. It is worth underlining that the tertiary
claims can be exerted solely against the seller. In addition, the consumer is
entitled to compensation for damage. On the other hand, the SrCPA does
not explicitly determine the consumer remedies concerning the commer-
cial guarantee. At the same time, the SIoCPA envisages repair, replacement,
and reimbursement of a part of or the entire purchase price without estab-
lishing their hierarchy. Croatian and Slovenian law introduced the institute
of the producer’s commercial guarantee of durability for certain goods for
a certain period.

Moreover, regarding the form of the guarantee card/statement, Ser-
bian law envisages the written form as a general rule. However, with the
consumer’s consent, it can also be issued electronically or on other durable
medium available to the consumer. In Croatian and Slovenian law, prece-
dence is given to the durable medium to be delivered to the consumer at the
latest upon delivery of the goods. Slovenia is the only examined country that
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specified in which language the guarantee statement is to be made. Name-
ly, when the goods are intended for sale on the territory of the Republic of
Slovenia, the guarantee statement shall be drafted entirely in Slovenian.

The peculiarity of the Slovenian regulation is the existence of the
mandatory guarantee covering the so-called “technical goods”, enlisted
in a regulation issued by the minister competent for consumer protection.
The producer is the only subject upon which the obligation to give a guar-
antee for flawless operation of the goods for at least one year is imposed.
The application of the provisions governing the mandatory guarantee con-
tained in the SIoCPA is extended to sales contracts concluded outside the
consumer context. The hierarchy of the remedies available to the consumer
is three-level: repair is deemed primary, replacement secondary, and reim-
bursement of the entire purchase price from the producer and appropriate
price reduction are tertiary remedies. However, the emergence of the de-
ficiency of the goods within less than 30 days of their delivery made pos-
sible the immediate use of the reimbursement of the purchase price from
the producer.
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1. INTRODUCTION

Family law has traditionally been regulating relationships between
family members by reflecting the dynamics present in society, thus being
shaped by people’s tradition, culture, customs and religion. However, mod-
ern times have brought a certain shift from long-standing traditions and
customs, introducing new legal concepts that have impacted the Family law
legislations, more precisely the institutions of parental care and children’s
rights. In Croatian legislation, this shift occurred over the last decade, firstly
with the adoption of the Family Act of 2014, which was later replaced by the
Family Act of 2015 and then with the Same-Sex Life Partnership Act. The
Family Act of 2014 was in force for only four months, as it was suspend-
ed by the Constitutional Court due to its gaps and inconsistencies (Kora¢
Graovac 2021a, 53). Its successor, the Family Act of 2015, adopted on Sep-
tember 18, 2015, and entering into force on November 1, 2015, “managed
to remedy (only) major omissions that led to its suspension” (ibid.). None-
theless, it continued along the paved path (see Kora¢ Graovac 2021a, 37-75).

In 2017, an attempt was made to “get back on track”, but it failed, be-
cause it was only a draft withdrawn from public consultation due to strong
public opposition, which deemed it too conservative (Kora¢ Graovac 2021a,
55). A certain change occurred in 2023 when the Constitutional Court an-
nulled 18 out of 148 contested articles of the currently applicable Family
Act of 2015, stating that they will cease to be valid by December 31, 2023
(Decision of CCRC, U-1/3941/2015). By that time, the Croatian Parliament
(Hrvatski sabor) was required to implement the necessary changes. Thus,
the Parliament amended the existing law, and the changes have come into
effect as of December 31, 2023.

The Same-Sex Life Partnership Act was adopted on July 15, 2014, a
shortly after a referendum on marriage was held (December 1, 2013), which
resulted in the change of Croatian Constitution and constitutional protec-
tion of marriage as a life union of a man and a woman. As it equated the
legal effects of a life partnership with those of marriage, introduced the
institute of partner’s care, and provided the possibility for a life partner of
child’s parent to exercise parental care, the Same-Sex Life Partnership Act
encountered a strong opposition from certain groups in Croatian society,
which argued that it had opened Pandora’s box.

! In the same ruling, the Constitutional Court took the following steps: it initiated a procedure to
review the compliance of the Family Act of 2014 with the Constitution, temporarily suspended
the enforcement of all individual acts and actions based on the Family Act of 2014 and decided
that the Family Act of 2003 would remain in effect until a final decision was made.
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As it sparked significant controversies and marked a turning point
in the development of Croatian Family law, alongside with the Family Act,
they will be central to this analysis, with particular attention given to the
changes they introduced in the regulation of children’s rights and parental
care. Moreover, the influence of the jurisprudence of the European Court
of Human Rights on legislative changes — particularly in the area of pa-
rental care - will also be examined. Following the analysis, the further fo-
cus will be on examining whether these new solutions were implemented
correctly and whether they contain any inconsistencies.

2. FAMILY ACT OF 2015: KEY CHANGES
IN PARENT-CHILD RELATIONSHIP

The Family Act of 2015, which replaced Family Act of 2014, brought
about numerous significant changes to Croatian legislation, some of which
concern parental care and children’s rights. In this chapter, we will exam-
ine the following ones: the recognition of the right of the child to give in-
formed consent, the introduction of mandatory counselling and family me-
diation with a focus on the child’s right to express his or her opinion, and
the establishment of the sole parental care after the dissolution of a marital
union when parents didn’t reach an agreement.

2.1.. The right of the child to informed consent

Following the opinion of the UN Committee on the Rights of the
Child in its General Comment No. 12 (2009) and seeking to resolve con-
tradictions® between the relevant legal acts applicable at that time, in 2014,
the Croatian legislator introduced a new institute — the right of the child to
informed consent (Resetar 2022, 360). The right to informed consent is a
personal, inalienable and non-transferable right, through which, an indi-
vidual, after being properly informed, freely, consciously, and voluntarily

2 Those contradictions existed between the Act on the Protection of Patients’ Rights and the Act on
the Protection of Persons with Mental Disorders. The Act on the Protection of Patients’ Rights,
applicable at that time stipulated that, in order to accept or refuse medical intervention, a person
must be of legal age, legally competent, capable of reasoning, and conscious. This meant that
the right to informed consent was reserved only for adults and could not be acquired by minors
who attained adulthood through marriage or childbirth. On the other hand, under the then-ap-
plicable Act on the Protection of Persons with Mental Disorders, it was stipulated that a minor
with mental impairments who could understand the nature, consequences, and risks of the pro-
posed medical procedure, and who could make a decision and express his or her will based on
this understanding, was required to give consent (Culo 2009, 139-160; Resetar 2009, 301).
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consents to an examination, test, or medical procedure (Koki¢ 2024, 19).}
Whether that individual can be a child depends on the national legal solution.

While some national legislators guarantee this right to children when
they reach a certain age and level of maturity, referring to the principle of
evolving capacities (see General Comment No. 12, para. 84; Majstorovic¢
2017b, 57; Simovié 2024, 139, 145 and 150; Varadan 2019, 306-338), others
leave decision-making to their parents until they reach the age of majori-
ty. For example, in Slovenia, Serbia and Denmark, the child acquires this
right when reaches the age of 15; in Poland and Croatia at the age of 16; in
Austria, Germany, Belgium and Czech Republic, there is no age minimum,*
and in countries such as Hungary, Romania, Bulgaria and Slovakia, the
age of consent is the same as the age of legal majority, that is, child’s par-
ents will give their consent instead of the child (European Union Agency
for Fundamental Rights 2018; see Stultiéns et al. 2007; Bolcato et al. 2024).

The right of the child to informed consent in Croatia is regulated
by Art. 88 of the Family Act. Para. 1, which states that the child who has
turned the age of 16 and who, according to a medical doctor’s assessment,
disposes of all the necessary information to form his or her opinion on a
particular matter, and in doctor’s assessment is mature enough to decide
on a preventive, diagnostic or therapeutic procedure related to his or her
health or medical treatment, may independently consent to medical check-
up, examination or medical procedure.

Para. 2 prescribes that in the case when a doctor ascertains that the
medical procedure carries risks of serious consequences for the physical
or mental health of the child, parental consent is also required.’ Para. 3
stipulates that in a case of a dispute between the child and the parent, the
court shall issue a decision in the non-contentious proceedings initiated at
the proposal of the child or parent, with the aim to protect child” well-being.
Finally, para. 4 stipulates that in the case of an urgent medical intervention,

3 In Croatia, the right to informed consent is not only protected by the law - Act on the Protec-
tion of Patients’ Rights, but at the constitutional level as well. The Constitution of the Republic
of Croatia guarantees every citizen the right to autonomously decide on personal matters — Art.
35 and the right to consent to medical and scientific experiments -Art. 23 (ReSetar 2018, 104).

4 There has been an ongoing debate whether a fixed age limit should determine a child’s capaci-
ty to give informed consent or if it should be assessed on a case-by-case basis. While some ex-
perts support the idea that age serves as a valid indicator of competence, others argue that this
approach disregards individual differences (see Tucak, Nedi¢ & Sabo 2022, 391-392).

3 If the parents withhold consent, the doctor must notify the social welfare center (APPR 2004, Art.
17, para. 3), which will then appoint a special guardian ad /item to replace the parents’ informed
consent (FA 2015, Art. 240, para. 1, pt. 8 ) (Resetar 2018, 106).
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the provisions of the specific regulation governing the protection of pa-
tients’ rights apply.

The question is: how are these provisions implemented in practice?
In practice, for any medical check-up, examination or medical procedure
that, according to the doctor’s assessment doesn’t pose a risk to the child’s
health, child can independently give consent, regardless of whether the is-
sue is minor or serious (Koki¢ 2024, 21). For example, a child aged 16 or
older can independently visit a family doctor while having a flu, consult a
dentist to have dental plaque removed, or visit a gynaecologist for a routine
medical check-up (ibid.). However, this also means that a child can inde-
pendently consent to more serious procedures, such as termination of preg-
nancy, obtaining contraception or to undergoing other treatments that may
significantly impact his or her physical or mental health (ibid.).

This suggests that, although the Croatian legislator has restricted the
autonomy of the child by requiring a doctor’s assessment of the child’s ma-
turity and the potential risk of the procedure to the child’s health (ReSetar
2018, 105), he has not clearly distinguished between less and more serious
medical procedures nor established separate criteria for them. Additionally,
he has not made clear what would occur if a child refused medical treat-
ment necessary to save his or her life or prevent serious health consequences
(Hrabar 2020, 665-666). According to PelCi¢ (2012, 16), the solution would
lie in the doctor’s duty to act in the best interest of the child, meaning that,
in such cases, doctors usually obtain parental consent beforehand.

Discrepancy with two other relevant acts — Act on Health Measures
in Implementation of the Right to Freely Decide on Childbirth and Act on
the Protection of Patient’s Rights should not be overlooked. Under Art. 20
of the Act on Health Measures in Implementation of the Right to Freely
Decide on Childbirth (lex specialis), when a minor girl, who has turned the
age of 16, wishes to terminate her pregnancy (and she is unmarried), her
parents will only be informed of her referral to the first instance commis-
sion.® This occurs in cases where the pregnancy exceeds 10 weeks or if her
health might be seriously impaired. This means that, under this Act, in cases
where child’s health might be impaired, that is, where there is a possibility
of serious risks for child’s mental or physical health, her parents will only

If the minor in question is under the age of 16, Art. 18 of the Act on Health Measures in Imple-
mentation of the Right to Freely Decide on Childbirth stipulates that the consent of her parents
or guardians, as well as the approval of the social welfare center, is required for submitting a
request for the termination of pregnancy.
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be informed, and not asked to give their consent, as stipulated in Family
Act. Consequently, in all other cases, they might not even know about it.

This solution cannot be considered as wise for several reasons. First,
it should be noted that adolescence is “a period characterized by accel-
erated physical changes, cognitive and social transformations” (ReSetar
2009, 361-362) and that adolescents lack the ability to “restrain impulsivity
and...to place a given decision in a larger temporal context” (Hein et al.

2015, 5) in the same way adults do. Second, the termination of preg-
nancy can have serious consequences for the minor girl, including poten-
tial infertility or psychological effects, and her parents might not be able to
intervene or to support her. Lastly, this solution overlooks the fact — what
numerous studies have shown — that during the adolescence, parental role
is still very important (Pe¢nik 2021, 177). Adolescents need parental sup-
port, comprehension and encouragement and the relationship they have with
their parents, should be based on mutual understanding and trust.

Another discrepancy can be found in the Act on the Protection of
Patient’s Rights, which considers every minor patient incapable of giving
informed consent (see Culo 2009, 145-147). This means that, regardless
of whether they are older or younger than 16, their legal representative or
guardian must provide informed consent on their behalf (APPR 2004, Art.
17). The legal representative or guardian may withdraw that consent at any
time if it is in the interest of the minor patient (ibid.). In a case of a conflict
of interests, the medical worker is required to inform the social welfare
center (now Croatian Institute for Social Work) (ibid.).”

In light of what has been discussed, it can be concluded that the Cro-
atian legislator should make the necessary changes in order to align the
relevant provisions. Thus, one of the changes should be to harmonize the
relevant provisions of the Act on the Protection of Patient’s Rights with
Family Act. Just as Family Act distinguishes minor patients older than 16
and minor patients younger than 16, the Act on the Protection of Patient’s
Rights should adopt similar solutions. Furthermore, changes are needed
in the Family Act as well. Croatian legislator should differentiate between
more and less serious medical procedures and involve the child’s parents
in decisions regarding the more serious ones.

7 According to Resetar (2018, 105), the discrepancy between the relevant provisions of the Family

Act—under which the court resolves disputes between a child and a parent—and the Act on the
Protection of Patients’ Rights, under which the medical staff should inform the social welfare
center in the case of a conflict, should be addressed by requiring a doctor to notify the social
welfare center in the case of a child younger than 16. In the event of a dispute between an ado-
lescent and a parent, the court should decide based on the Family Act.
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Lastly, the Act on Health Measures in Implementation of the Right
to Freely Decide on Childbirth, in force since 1978, requires revision and
adaptation to contemporary challenges.® Among other things, these chang-
es should ensure that the parents of a minor girl are not only informed
when she is referred to the first-instance commission because the proce-
dure could seriously impair her health, but also involved to the extent that
their consent is required. After all, they are the ones who have “primary
responsibility for the upbringing and development of the child” and to
whom “the best interests of the child will be their basic concern” (UN-
CRC 1989, Art. 18, para. 1).

2.2. The right of the child to express his or her opinion in the
proceedings of mandatory counselling and family mediation

Mandatory counselling and family mediation are “fwo proceedings
of family law assistance aimed at the amicable resolution of family disputes”
(Hrabar et al. 2021, 260) introduced into the Croatian family legal system
a decade ago.” Mandatory counselling is conducted in cases prescribed by
law (FA 2015, Art. 320) and, defined as a “form of assistance provided to
Sfamily members to help them reach mutual agreements on family relations,
with particular attention to protecting family relationships involving a child
and addressing the legal consequences of failing to reach an agreement,
as well as initiating court proceedings that determine the personal rights
of the child” (FA 2015, Art. 321).

It is carried out by a professional team from the Croatian Institute
for Social Work, comprising a lawyer, a social worker, or a psychologist
(FA 2015, Art. 321 & Regulation 2015, Art. 4, para. 1). It takes place prior
to initiating divorce proceedings involving a minor child and before initi-
ating other judicial proceedings concerning the exercise of parental care
and personal relations with the child (FA 2015, Art. 322). The process is
conducted over a maximum of three meetings between the parties and
members of the professional team at the premises of the Institute for Social
Work (Regulation 2015, Art. 3, para. 1). Family members are required to

According to Hrabar (2015, 822), the currently applicable law has the following deficiencies:
lack of psychological support for women, insufficient grounds for abortion, lack of mandatory
counselling, inadequate regulation of the legal status of minors, unregulated status of the man,
etc. (see Rittossa 2005, 971-997; Radaci¢ 2016, 251-270; Kostadinov & Horvat Vukovi¢ 2022,
199-229).

For the forms of family law assistance that preceded family mediation and mandatory counsel-
ling see Culo Margaleti¢ 2021, 67-71.
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participate personally, which means without any representative (FA 2015,
Art. 321, para. 4).

On the other hand, participation in family mediation is voluntarily.
It is defined as “a structured process for resolving conflicts and disputed
issues between family members with the assistance of a third party—a fam-
ily mediator—with the aim of reaching a mutual agreement.”"’ (Breber &
Sladovi¢ Franz 2014, 122). This process was introduced into the Croatian
legal system in 2014 through the Family Act, which was later suspended
by the Croatian Constitutional Court (Majstorovi¢ 2017a, 133). However,
as previously mentioned, a new Family Act that came into force in Novem-
ber 2015, retained largely identical provisions (ibid.). The aim of the family
mediation is to create a plan for joint parental custody and to reach other
agreements concerning the child. Additionally, the parties may reach agree-
ments on all other contentious issues, whether property-related or non-prop-
erty-related (FA 2015, Art. 331, para. 3).

Both in mandatory counselling and family mediation “decisions are
made concerning the child’s rights and interests, which are important, if
not crucial for the child’s future” (Simovi¢ 2023, 233).Therefore, in these
proceedings, the child has certain rights, such as the right to be informed
about the content of the joint parental care agreement and the right to ex-
press his or her opinion (Culo Margaleti¢ 2017, 155). Para. 3 of the Art. 325
of the Family Act stipulates that a child may be given the opportunity to
express his or her opinion, but with the consent of the parents. Art. 329, pa-
ra. 2 contains the same provision. Furthermore, Art. 339, para. 2, specifies
that a family mediator may allow a child to express hir or her opinion, but
with a parental consent. As evident from these provisions, in both of these
proceedings, child’s right to express his or her opinion is “conditioned up-
on obtaining parental consent” (ibid.). This implies that parental will may
hinder the child’s ability to participate in these proceedings and that it might
determine whether child’s opinion is heard at all (ibid.).

Some legal experts justify such legal solutions by stating that deter-
mining the child’s opinion without the consent of the parents—who have
the primary right to care for the child and his or her rights—"would consti-
tute a violation of the right to respect for family life and the best interests
of the child” (Resetar 2009, 1100). However, this raises the question: are
such solutions in accordance with Art. 12, para. 1 of the UNCRC, which

1 A family mediator is an impartial and specially trained person registered in the register of fam-

ily mediators (FA 2015, Art. 331, para. 2).
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states: “States Parties shall assure to the child who is capable of forming
his or her own views the right to express those views freely in all mat-
ters affecting the child, the views of the child being given due weight in
accordance with the age and maturity of the child.”

A detailed explanation of this provision can be found in the opinion
of the UN Committee on the Rights of the Child in the General Comment
No. 12 on the right of the child to be heard (2009). While non-binding in
nature, like all other general comments, it serves as a guideline for Mem-
ber States in implementing the UNCRC. In it, the Committee offered a de-
tailed explanation of the term “freely.” It emphasized that the child must not
be manipulated nor should be exposed to inappropriate influence or pres-
sure (Kora¢ Graovac 2012, 120). It further explained that the term freely
“is intrinsically related to the child’s ‘own’ perspective: the child has the
right to express her or his own views and not the views of others” (Gener-
al comment 20009, pt. 22).

This raises a significant question: How can a child be truly free to
express his or her own opinion if parental consent is required beforehand?
(see Simovi¢ 2023, p. 233). In other words, this requirement gives parents
the ability to condition their child, allowing him or her to express his or
her opinion only if it aligns with what the parents want to hear or avoids
saying something that might displease them. In such situation, the child is
no longer fully free in expressing himself or herself, but might become a
subject of influence, manipulation, or even pressure. That is certainly not
in the child’s best interest. Although a child may not always know what is
best for him or her, and even though there may be situations where parents
reach an agreement that the child opposes, the child capable of forming his
or her opinion should not be denied the opportunity to express it. After all,
child is a legal subject with various rights, one of the most important being
the right to express his or her opinion.

Therefore, the Croatian legislator should strive to achieve a balance
between the child’s right to express his or her opinion and the parents’ right
to care for their child. The legislator should amend /ege lata to ensure that
a child who is capable to express his or her opinion, can do so freely in
both proceedings. Afterwards, due weight should be given to that opinion
in accordance with the child’s age and maturity, as stipulated in the Art.
12 of the UNCRC.
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2.3. Sole exercise of parental care

From 1999 to 2014, in the Republic of Croatia, parental care was ex-
ercised jointly by both parents of the child, regardless of whether they lived
together or separately, and regardless of whether the child was born in or out
of wedlock (Kora¢ Graovac 2022b, 45; 2017, 51). Notably, with the adoption
of the Family Act in 1998, which became applicable in 1999, the Republic
of Croatia positioned itself among first European countries to incorporate
the principle of joint parental responsibility for the upbringing and devel-
opment of the child, as outlined in Art. 18, para. 1. of the UNCRC (ibid.).

According to Art. 98 para. 1 of the Family Act from 1998, parents
equally, jointly and by mutual agreement cared for the child, unless it was
otherwise specified by the law. Under the para. 2 of the same Article, it was
stipulated that the social welfare center could, ex officio or at the request of
a parent, decide that only one parent would care for the child, in a case if
the other parent was prevented, deprived of legal capacity, or endangering
the well-being of the child through his or her actions. Ifthe parents did not
live in a family household, the social welfare center decided with which
parent the child would live and determined the manner and schedule of the
child’s meetings and interactions with the other parent, unless it was speci-
fied that such decisions were made by the court (FA 1998, Art. 99, para. 1).

Similarly, the Family Act from 2003, in Art. 99, para. 1 stipulated
that, parents, regardless of whether they lived together or separately, joint-
ly, equally and by mutual agreement cared for the child. Para. 2 of this Art.
stipulated the that sole parental care would occur only in cases where one
parent had died, been declared deceased, deprived of parental care, been
fully deprived of legal capacity, been partially deprived of legal capacity in
relation to parental care, or had been prevented. If the parents did not live
in a family household, the court decided with which parent the child would
live and determined the manner and schedule of the child’s meetings and
interactions with the other parent (FA 2003, Art.100, para.l).

A significant change occurred with the adoption of the Family Act
of 2014 and later the currently applicable, Family Act of 2015." Since the
Family Act of 2015 kept nearly all the provisions from the suspended Fam-
ily Act of 2014, regarding parental care and its exercise after divorce, the
focus will be here on the provisions that are currently applicable. Under the
Family Act of 2015, there are three possible scenarios regarding parental

" The reason for these changes was the high number of conflict situations among parents who do
not live together (Kora¢ Graovac 2022b, 47 and 69).
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care: both parents jointly exercise parental care (Art. 104),'? one parent ex-
ercises parental care independently (Art. 105),"® or one parent exercises pa-
rental care independently, except in matters concerning personal rights of
the child (Art. 100). Under Art. 104, para. 1, parents have the right and du-
ty to exercise parental care equally, jointly, and by mutual agreement. Para.
2 of the same Article stipulates that when parents permanently do not live
together, they need to reach an agreement on the exercise of parental care.

If parents do not live together and fail to reach joint parental care
plan or agreement during court proceedings, one parent will independent-
ly exercise parental care based on a court decision, whereby the court must
specifically consider which parent is willing to cooperate and reach an
agreement on joint parental care (FA 2015, Art. 105, para. 3).This solution
was justified by the aim to “prevent situations in which the child is torn be-
tween two conflicting parents who are unable to place the child’s interests
and well-being above their own, where the child becomes a weapon in their
ongoing conflicts and manipulations.” (Draft 2014, cited in Kora¢ Graovac
2017, 59). However, it has also been justifiably criticized as a “kind of pun-
ishment for the parent who wishes to live with the child but is not willing
to reach an agreement because he or she recognizes the deficiencies in the
other parent’s parenting abilities”( Kora¢ Graovac 2017, 68).

Under para. 4 of the same Article, a parent who opposes joint paren-
tal care, or a joint parental care plan or agreement, must prove that joint
parental care is not for the well-being of the child. Otherwise, the court
may entrust the other parent with the sole exercise of parental care. Thus,
the court must determine which parent possesses better competencies,
while the parent who claims that the other parent is not competent to care
for the child, has to prove it. This solution was justified by the fact that it
is applied when it is determined that “the aim of the parent who opposes

" According to Art. 104 of the Family Act of 2015, parents jointly exercise parental care ex lege
until there is a court decision on the matter (this applies to marital and acknowledged paternity)
or when there is a court decision confirming a joint parental care plan (the so-called ‘parenting
plan’) or an agreement between the parents regarding parental care.” (Kora¢ Graovac 2017, 60)
3 Under the Art. 105 of the Family Act one parent will independently exercise parental care in the
following cases:

1) When there is a court decision on the matter: completely, partially, or with respect to the deci-
sion on a specific important issue concerning the child, while simultaneously limiting the other
parent’s exercise of parental care in that regard, in accordance with the child’s well-being,

2) Without a court decision: if the other parent has died or been declared deceased, and the par-
ents were exercising joint parental care prior to the other parent’s death.

3) Based on a court decision if parents have not reached a joint parental care plan or agreement
during the court proceedings.
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to the agreement is to exclude the other parent from life and care for the
child”(Resetar 2022, 450).

Nevertheless, the parent who does not exercise parental care will still
retain certain rights regarding the child, such as the right to maintain per-
sonal relationships, the right to make urgent decisions if the child’s safety
is at risk, the right to receive information about important circumstanc-
es related to the child’s personal rights and to request a change of the de-
cision regarding parental care due to changed circumstances (ibid.; Kora¢
Graovac, 2017, 69). Additionally, if the court decides so, the parent who
doesn’t exercise parental care, will be involved in decision-making on im-
portant personal matters of the child (FA 2015, Art. 105, para. 5). These
important personal matters include a change of the child’s personal name,
change of residence or domicile of the child, and the choice or change of
religious affiliation (FA 2015, Art. 100, para. 1). Consequently, any rep-
resentation of the child by the other parent in these matters will not be valid
without the consent of the parent who doesn’t exercise parental care and
doesn’t reside with the child.

This solution has been justified on the basis that it provides the par-
ent, who no longer lives with the child and does not exercise the care over
the child, the opportunity to at least participate in decision-making on im-
portant personal matters, rather than reducing their relationship to mere
visitation and maintenance (ReSetar 2022, 451). However, it has also been
criticized for being a solution by which “the legislator ‘punishes’ the par-
ent who has failed in reaching an agreement by completely neglecting the
fact that it takes two to make an agreement’ (Kora¢ Graovac 2022b, 55).
Additionally, it raises the question of compliance with Art. 3, para. 1 (the
best interests of the child) and Art. 18 (parental responsibilities and state
assistance) of the UNCRC.

In General comment No. 14 (2013), which addresses Art. 3, para. 1,
the UN Committee on the Rights of the child states that “shared parental
responsibility is in the best interests of the child” and that “it is contrary
to those interests if the law automatically gives parental responsibility to
either or both parents” (General Comment 2013, pt. 67). The case-law has
followed this opinion and has created a modified solution, directly invoking
the relevant international human rights treaties (see Kora¢ Graovac 2022b,
55). Therefore, if it is determined to be in the best interests of the child, the
court may establish joint parental care, even if the parents do not live to-
gether and have not reached an agreement (ibid.).
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3. SAME-SEX LIFE PARTNERSHIP ACT: A CHANGE
IN THE CONCEPT OF TRADITIONAL FAMILY?

The Same-Sex Life Partnership Act was adopted on July 18, 2014,
and came into force ten days later. In Croatian legislation, it introduced
new institutes such as life partnership, informal life partnership, partner’s
care and parental responsibility of the life partner of the child’s parent."* By
introducing the institutes of partner’s care and parental responsibility of a
life partner — which allow the life partner of the child’s parent to become
legally involved child’s life — significant changes occurred concerning chil-
dren’s rights and parental responsibility, challenging the traditional concept
of family (Kutlesa & Skvorc 2016, 223).'5

In this chapter, we will provide an analysis of these two institutes.

3.1. Parental care of a life partner

Parental care, as its very name suggests is a natural, personal and
human right of the child’s parents, “which belongs to them by the very
fact of the existing parent—child relationship” (Kora¢ Graovac 2022a, 41).
Accordingly, currently applicable Family Act indicates that parental care
encompasses the responsibilities, duties, and rights of the child’s parents.
However, in 2014 there was an attempt to expand this concept and to in-
clude other persons. Specifically, the Family Act of 2014, which was later
suspended by the Constitutional Court, addressed this in Art. 102, para.
1, by explicitly mentioning other persons in addition to parents. These in-
cluded other natural or legal persons who could exercise parental care ei-
ther alongside the parents or instead of them based on a court decision, as
well as other persons temporarily entrusted by the parents to exercise the
parental care over the child.

However, the Family Act of 2014 was not the only legal act to mention
other persons in this context. Specifically, the Same-Sex Life Partnership
Act followed the same approach by enabling the life partner of the child’s
parent to exercise parental care together with parents or instead of them

As aresult, the Act faced strong criticism and was perceived as a tool for changing the traditional
concept of family, potentially opening the door for same-sex couples to jointly adopt children
and undergo artificial reproduction.

In May 2021, the Administrative Court passed a decision allowing same-sex couples to begin
the procedure to assess their capability to adopt a child. This decision was confirmed by the
High Administrative Court in May 2022. However, three years later, no adoption has taken place.
(Kora¢ Graovac, 2021a, 63).
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(Kora¢ Graovac 2017, 56). Under the Art. 40, para. 1 it is stipulated that a
life partner is entitled to exercise parental care or its elements together or
instead of child’s parents based on a court decision in accordance with pro-
visions of the act regulating family relations. Art. 40, para. 2 further stip-
ulates that both parents, or a parent who is exercising parental care in its
entirety, may temporarily entrust the exercise of parental care, either par-
tially or fully, to the life partner, provided that the life partner meets the
conditions prescribed for a guardian by the Family Act.

These provisions have been criticized for several reasons. First, un-
der these provisions, the life partner of the child’s parent could exercise
parental care alongside the child’s parents, when both parents are already
exercising it (ibid.). Therefore, the third person becomes involved in dai-
ly decision-making processes and has the same role as the parents in de-
cisions regarding child’s upbringing, education, health, place of residence,
property, etc. This solution might be impractical in reality. Involvement of
the third person may lead to conflicts, miscommunication and prolonged
decision-making.

Second, as mentioned, the Family Act of 2015, as lex specialis and
lex posterior in relation to this Act, only recognizes parents as holders of
the right to parental care (Hrabar et al. 2021, 349). It is unclear how under
one legal act — Family Act, a life partner is not a holder of parental care,
but under the other act — Same-Sex Life Partnership Act, he or she can ex-
ercise it instead or along with child’s parents? (Kora¢ Graovac 2017, 56)
Third, these provisions don’t contain the list of preconditions that need to
be met when the court is deciding to entrust the life partner with the exer-
cise of the parental care instead of parents but only refer to the application
of the Family Act (Hrabar et al. 2021, 350). Therefore, it may be observed
that “such solutions are not consistent and do not contribute to the harmo-
ny of the legal system” (ibid.).

Aside from criticisms of the existing solutions, it has also been ar-
gued that the same opportunity to exercise parental care is not extended for
a spouse or cohabiting partner of the parent, as “no provision of the Family
Act... explicitly grants a new spouse or cohabiting partner the right to ex-
ercise parental care” (Winkler 2017, 83). Some authors find this gap “sur-
prising”, referring to the principle of equality, and argue that “it would be
expected that the legislator... would have legally regulated the role of the life
partner of the child’s parent in the same manner as that of the new spouse
or cohabiting partner with whom the parent lives” (ibid.).
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3.2. Partner’s care

Another form of childcare provided under the Same-Sex Life Partner-
ship Act is partner’s care. Introduced into the Croatian legal system in 2014,
it is still debated, due to its controversial nature. In terms of content, it is
similar to adoptio minus plena - “terminable adoption with limited effects
regarding adopting parents’ relatives’® (Kora¢ Graovac 2021, 63) which
existed in Croatian legal system until 1989 (Kora¢ Graovac 2015, 806). As
such, it has been criticized as one of the first steps toward enabling same-
sex couples to jointly adopt children, thus challenging traditional concepts
of family and adoption (Cizmek 2014). When it comes to its implementa-
tion, it can be exercised under specific circumstances: after the death of the
child’s parent who was his or her life partner, or in exceptional cases, during
the parent’s lifetime if the other parent is unknown or has been deprived
of parental care due to violence against the child (SSLPA 2014, Art. 44).

In cases where partner’s care is exercised after the death of the life
partner parent following conditions must be met: the child must be a mi-
nor, the life partner of the minor child’s parent passed away, the child was
living with the life partner at the time of the parent’s death, and the other
parent is either deceased, declared deceased, or deprived of parental rights
due to child abuse (SSLPA 2014, Art. 45 para. 1). The justification of this
solution lies in the necessity to provide the child with continuous care after
the death of his or her parent. However, this solution has been criticized for
failing to include cases when other parent is unknown and for only mention-
ing child abuse as a reason for deprivation of parental care and not indicat-
ing other cases such as abandonment of the child (Hrabar et al. 2021, 351).

On the other hand, in cases where partner’s care is exercised during
the lifetime of the child’s parent, the preconditions are as follows: the child
must be a minor, the other parent is unknown or has been deprived of pa-
rental care due to child abuse, and the appointment of the partner-guardian
is in the interest of protecting the child’s welfare and well-being (SSLPA

1 Adoptio minus plena, also known as incomplete adoption, has its roots in Roman law. During the
time of Emperor Justinian, there were two types of adoption: adoptio plena (full adoption) and
adoptio minus plena (incomplete adoption). Adoptio plena occurred when a child was adopted
by a biological ascendant, typically a maternal grandfather or great-grandfather. This type of
adoption resulted in the full integration of the child, meaning the establishment of patria potestas
over the child and mutual inheritance rights between the adopter and the adoptee. On the other
hand, adoptio minus plena occurred when the child was adopted by a stranger, without full in-
tegration, thus remaining under the patria potestas of his or her biological father. The adopted
child acquired the right to inherit from the adopter, but the adopter did not acquire inheritance
rights from the adopted child (Kitanovi¢ & Ignjatovi¢ 2013, 167-168).
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2014, Art. 45, para. 2). This solution is justified by the aim to provide the
child with necessary care not only from his or her parent, but also from par-
ent’s life partner (Hrabar et al. 2021, 351). However, it has been criticized
because it doesn’t specify the age difference between the partner-guardian
and the child, and because unnecessarily reiterates that the appointment
must serve the child’s welfare and well-being, as this is already addressed
in Art. 3 of the UNCRC (ibid.).

Once granted by the court decision, partner’s care establishes rights
and duties that, by law, exist between parents and children and their de-
scendants, and as such, it is officially registered in the birth registry (SSLPA
2014, Arts. 48 and 47, para. 2). The partner-guardian acquires parental care
over the minor child, and the child gains the same rights as partner’s bio-
logical children, including inheritance rights. However, the establishment
of parent’s care will not create family law relationships with the partner’s
biological relatives, nor will it terminate the child’s kinship with his or her
biological relatives (Hrabar et al. 2021, 353).

Given its terminable nature, partner’s care ceases by court decision
in the following cases: 1. upon a proposal of the social welfare center, if it
determines that justified interests of the minor child require it, 2. at the joint
proposal of the partners acting as guardians of the child and the child, if it
is in the child’s interest, 3. at the request of the partner-guardian or the child,
4. upon the proposal of the parent whose parental rights have been restored
by a court decision (SSLPA 2014, Art. 49, para. 1). This solution has been
criticized as it contains certain gaps and inconsistencies. First, it fails to
indicate that partner’s care also ceases in the event of the death of the child
or the partner, or when the child attains legal capacity by reaching the age
of majority or through marriage. Second, the age at which a child can sub-
mit a request, or a joint proposal is not specified, and that the child’s best
interests are considered in the first two cases, but not in the latter two (ibid.).

4. THE IMPACT OF ECTHR JURISPRUDENCE ON
THE REGULATION OF PARENTAL CARE

Through its rich and extensive jurisprudence, the European Court of
Human Rights (hereinafter: ECtHR) has played a significant role in shap-
ing the legal frameworks of the CoE Member States, including Croatia.
Even though in the last decade, the ECtHR has issued a number of rulings
against the Republic of Croatia regarding parental care, only a few of them
have led to changes in national legal framework.
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One such ruling is 4.K. and L. v. Croatia, in which the ECtHR ad-
dressed, among other things, the alleged violation of Art. 8§ of ECHR. The
first applicant, A K., lodged an application on her own behalf and on behalf
of her biological son, L., the second applicant, after he was adopted without
her consent. Shortly after the birth of A.K.’s son, the social welfare center
decided to place him in foster care and later filed a request with the munic-
ipal court to divest A.K. of parental care. The center based its actions on
the facts that A.K. had mild mental retardation, lived in poor conditions,
was unemployed, was uncapable to care for the child and visited the child
only twice since he had been placed in foster care.

The municipal court ruled to divest A.K. of her parental care over the
child, and subsequently, L. was adopted without her being informed about
it and thus, without her consent. During the proceedings concerning her
parental rights, A.K. was unrepresented, and in the proceedings of adop-
tion, she did not participate. Namely, under the legislation in force at the
time, a parent divested of parental rights didn’t participate in the adoption
process, as he or she couldn’t be a party in the proceedings, nor did he or
she need to be informed about it."”

In its decision, the ECtHR stated that even though it is understanda-
ble that in the proceedings of adoption A.K.’s consent was not needed, giv-
en that she had been divested of parental care, in countries such as Croa-
tia, where parental care can be restored, “it is indispensable that a parent
be given an opportunity to exercise that right before the child is put up for
adoption” (ECtHR, 37956/11, para. 78 ). For the Court, the issue was the
inability of the biological mother to participate in the proceedings for the
deprivation of parental care, particularly due to her lack of legal representa-
tion and her mild intellectual disability (Kora¢ Graovac 2021b, 77). The
ECtHR emphasized that “the national authorities deprived her of the op-
portunity to seek restoration of her parental rights before the ties between
the biological parent and child were finally severed by the child’s adop-
tion” (ECtHR, 37956/11, para. 78). Finally, the Court concluded that A.K.
was not sufficiently involved in the decision-making proceedings and that

In its judgment, ECtHR provided a comparative overview of the legal frameworks of 41 CoE’s
State Parties revealing that the majority of the analysed states exclude the parent from the adop-
tion process, while in 12 of them, the deprivation of parental care has no effect on the require-
ment for granting consent to adoption (Radina 2017, 110).

113



APXUB, 2/2025 - Josipa KOKIC — Changes in the Development of Children’s Rights...
(cmp 97-122)

national authorities should have informed her of the intention to proceed
with the adoption, enabling her to request the return of parental care.'® '

After this ruling, the Croatian legislator made the necessary change
with the adoption of the Family Act of 2014, and later, Family Act of 2015.
Under the currently applicable act, the biological parent who is divested of
parental care, will be asked to give opinion, but that opinion is not bind-
ing (Kora¢ Graovac 2021b, 84). Social welfare professionals from the Cro-
atian Institute for Social Welfare will take the content of that opinion in-
to account when making a professional assessment of whether adoption is
the best form of permanent care for the child in the specific case (FA 2015,
Art. 210, para. 3). This solution has been justifiably criticized for several
reasons: adoption proceedings are unnecessarily prolonged,? the quality
of parental care is questionable when a parent’s interest in exercising it is
motivated solely by the possibility of adoption, and because it fails to im-
pose an obligation on the Institute for Social Welfare to suspend the adop-
tion, even if the parent has initiated proceedings to restore parental care
(Kora¢ Graovac 2021b, 84).

Finally, these changes are mostly criticized for providing advantag-
es exclusively to the parent, rather than placing emphasis on the protection
of the best interests of the child (ibid.).

5. CONCLUSION

Croatian Family law has undergone several changes in the past dec-
ade, some of which directly concern the interrelationship between parental
care and children’s rights. These changes began with the adoption of the
Family Act of 2014, although it was in force for only four months before
being suspended by the Constitutional Court. Its successor, the Family Act
of 2015 managed to correct its major flaws, however, it continued on the set
path and maintained concepts that were new to Croatian society, such as

'8 This requirement that a parent should always be given an opportunity to initiate proceedings for

the return of parental rights has faced criticism in Croatian legal literature (see: Radina, 2017,
p. 111).

In this regard Gustin (2023, 545) observes: “There is no doubt that the entire adoption proce-
dure should be primarily directed towards the child, but the fact that biological parents, re-
gardless of health or social difficulties, have guaranteed rights under international law should
not be overlooked either (prescribed by the ECA, ECHR and other international documents).”
“We believe it is highly questionable to delay the adoption process by notifying parents that the
social welfare center intends to initiate adoption, only to then halt the adoption proceedings
until the process for the restoration of parental rights is concluded. This approach keeps the
child in institutional or alternative care, sometimes during the most formative early years that
are crucial for their further psycho-physical development.” (Kora¢ Graovac 2021b, 82).
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the informed consent of the child, mandatory counselling and family me-
diation, and the sole exercise of parental care when parents did not agree
on the joint parental care plan.

The introduction of the child’s right to informed consent into Croatian
legislation has provoked both positive and negative reactions in Croatian
legal literature and beyond. It is a right that the child enjoys under Croatian
Family law when reaches the age of 16 and a certain level of maturity. By
exercising it, the child independently makes a decision about whether to
undergo medical examination, test or procedure. To prevent possible neg-
ative outcomes that could arise from the child’s immaturity, unawareness
of the situation, or lack of knowledge and experience, if the medical exam-
ination, test, or procedure could have serious consequences for the child’s
health, the parents will also need to give their consent.

However, it remains unclear what should be done if the child re-
fused the procedure, or in cases where the procedure is more serious, and
its impacts might not be immediately apparent but could affect the child’s
mental or physical health in the future. The case of a minor girl terminat-
ing her pregnancy is one such example, and its regulation under the Act on
Health Measures in the Implementation of the Right to Freely Decide on
Childbirth needs to be properly revised. It is both unacceptable and incon-
sistent with the provisions of the Family Act on informed consent that the
involvement of her parents in cases where her health may be at risk during
the abortion is limited to simply being informed.

Mandatory counselling and family mediation, two non-contentious
proceedings of different character, were both introduced with an aim of re-
solving disputes that have arisen between family members and that involve
a minor child. Since in both of them, decisions that impact the child are be-
ing made, the child is being guaranteed certain rights, such as right to be
informed and a right to express his or her opinion. However, that opinion
a child can express only with the parental consent, that is if they allow so.
This raises a question whether the Croatian legislator has properly consid-
ered the interpretation of the term “freely” provided by the UN Committee
on the Rights of the Child in its General Comment No. 12.

The sole exercise of parental care in the Croatian legal system can
occur in several situations, but one of them stands out as controversial, as
it limits the rights of the parent who is not living with the child. A parent
may exercise parental care independently when they failed to come to an
agreement on a joint parental care plan or when they failed to come to an
agreement during court proceedings. In such cases, that parent has limited
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involvement in the child’s life and his or her role is reduced to maintaining
personal relationships with the child, making urgent decisions when the
child’s safety is at risk, or being informed about matters concerning the
child’s personal rights (Resetar 2022, 450). This approach does not com-
ply with General Comment No. 14, which emphasizes that shared parental
responsibility is in the child’s best interests. Nonetheless, case law has in-
creasingly followed General Comment No. 14, prioritizing shared parental
responsibility.

The Same-Sex Life Partnership Act furthered the transformation of
Croatian Family law. In addition to introducing the concepts of life partner-
ship and informal life partnership, and equating their legal effects to those
of marriage, it also established two distinct forms of childcare provided by
the parent’s life partner. The first is parental care by the life partner, which
can be exercised either based on a court decision—alongside or instead of
the child’s parents—or if the parents decide to temporarily entrust the ex-
ercise of it to a life partner. The issue with this solution is that it does not
align with the lex specialis, the Family Act, which stipulates that only the
child’s parents can be holders of parental care. Moreover, in the case when
life partner exercises parental care alongside child’s parents, third person
is involved, which might be complicated in practice.

The second form of care is partner’s care, which is similar to adop-
tio minus plena. It can be exercised after the death of the child’s parent
who was the life partner or, in exceptional cases, during their lifetime if
the other parent is unknown or has been deprived of parental care due to
child abuse. When granted by a court decision, it establishes the same
rights and duties that, by law, exist between parents and their descendants.
As such, it has been criticized—alongside parental care exercised by a life
partner—for “enabling the establishment of a sui generis family* (Kutlesa
& Skvorc 2016, 223).

In addition to the reforms initiated by the legislator based on national
priorities and legal needs, the influence of the ECtHR’s jurisprudence has
also played a significant role in shaping the regulation of parental care and
children’s rights in Croatia. After the judgment passed in case 4.K. and
L. v. Croatia, the Croatian legislator made certain changes of the relevant
provisions. The parent divested of parental care will be required to give
opinion during child’s adoption, however that opinion is not binding. This
solution has been criticized for favouring parental rights over the best in-
terests of the child.
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Finally, after analysing all these new legal solutions, it can be con-
cluded that they have collectively paved the way for a new way of develop-
ment for the institutes of parental care and children’s rights. Whether this
path leads to the creation of new types of families, full independence for
older children in making decisions about their health, or an increase in cas-
es where, after a divorce, exercising of parental care becomes the right of
only one parent, the future will reveal.
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HAYEJIA OIIIUTET YIIPABHOI IIOCTVYIIKA

Caorcemax

Y paoy ce ananuzupajy navena onwmee ynpagnoe nocmyn-
Kd, ONpasoanoCcm u c8pxa wiux0802 NPONUCUBATbA, KAO U HAYUH HA
Koju ona ymuuy Ha gofierve ynpasnoz nocmynka. [lpeomem paoa
Jje u donmpunoc Havena npoyecHoj pe2yiamugu yonuime, y3 nope-
heme danaurbes 3aK0HCKO2 ypehera Hayena ca HauUHOM Ha Koju
Cy OHa DULA pe2yIucana nojeOuHUM npemxooHo eaxicehium 3aKo-
HUMa 0 onwmem ynpagnom nocmynky. Ilpumom, nazracax je na
OHUM HAYeIUMa Onuimee YNpagHo2 NOCMynNKa Koja cy Hogoyseoe-
Ha, anu U OHUMA KOJa CY UBMEFeHA UIU OONYeHa y 00OHOCY HA
Panuja 3aKOHCKA peulersa, anu U jeOHoM Koje ou mpebano ysecmu
y domahe 3aKoH00ascmao.

Luw pada cacmoju ce y ucnumugarsy moea 0a iu je nocmo-
Jjehu nauun pecynucarea Havena a0eK8aman u npyHca iU 0CHO8 3d
K8AIUmemHo 8oherve ynpagHoe nOCmynKd, 0d iu Cy HoguHe Koje je
y noenedy Hauena yseo gadcehu 3axon o onwimem ynpasHom no-
CMYNKY HeONnXooHe U onpasoaue, Kao u 00HOCA NOjeOUHUX Hayead
ynpaene npoyeoype.

Kmwyune peuu: onwmu ynpasnu nocmynax, naiena ynpasHoz no-
CMYnKa, 3aKoH 0 onumem YNpagHom HOCHYNKY.

1. YBO/J

Hauena npencrassbajy OCHOB Ha KOjeM ce IpaJie IpaBuiia CBaKor 1o-
crynka. OHa Tpeba 1a JONPHHECY LITO MOTIIYHH]jO] peryiaTuBu oxpehenor

AyrTop je uctpakuBad-npunpaBHEK MHCTHTYTA 32 yropeHo paBo y beorpany. EnekrpoHcka axpe-
ca ayropa: dj.timotijevic@iup.rs. ORCID: https://orcid.org/my-orcid?orcid=0009-0003-6019-6957.

123



APXHUB, 2/2025 - Bophe THMOTHUJEBU'H — Hauena onwmez ynpasrnoe nocmynka
(cmp 123-147)

MOCTYIIKA M KOMIIJIETHH]Oj 3alITUTH NIPaBa IBeTOBUX YUECHHUKA, aJli U TI0BE-
hamy npaBHe CUTYpHOCTH M 3alITUTH jaBHOT nHTepeca. [lopen Tora, Heomn-
XOJTHO je /1a 3aKOHO/aBall MPHJIMKOM MTPOMHCHBakha OCHOBHUX HAa4esa BOIU
padyHa 0 ocobeHOCTHMa KOHKPETHOT MOCTYTKa, Oyayhu aa ce caMo Tako
MO€ YCIIOCTaBUTH CTaOHJIaH M AEJIOTBOPAH MPOLECHO-IIPABHH CUCTEM.

[IponucruBame KOHKPETHUX Havela ce BPIIM Kako OM OHA y cajej-
CTBY ca oapeadama Koje X KOHKPETH3Y]jy U pa3palyjy ycrnocTaBuia cBe-
0o0yXBaTaH CHCTEM MPaBHUX HOPMHU YHjOM IIPUMEHOM Ce JlaTa )KHUBOTHA
CUTYalija MOKE PEILINTH JeI0TBOPHO, EKOHOMUYHO U ITpaBenHo. Kako ou
ce 0Baj LMJb IIOCTUTA0, HaYeJIa MOpajy OlpakaBaTh CMUCA0 U CBPXY 3aKO-
Ha (Tumotujesuh 2024, 63-64).

CBaku 030uJbaH 3aKOH, OUJIO MPOIIECHU, OMIJIO MaTepUjaliHU, Calp-
KM OCHOBHA HaueJla KojuMa ce 3aKOHOJIaBal] pyKOBOJUO MPUITMKOM HEro-
Bor gonomema ([1pakuh 2016, 239). Hayena ynpassor noctynka Tpeda 1a
00e30e/1e IeroBo KOH3UCTEHTHO 1 epuKacHo Boheme. Ha mrma ce Temessn
LEJIOKYTIaH YIIpaBHH TMOCTYTMAaK U Beluka BehrHa oapenada 3akoHA KOjH-
Ma ce oH ypelyje, Te oHa MOpajy OMTH IITO MOTIYHHUja U IPYKUTH UBPCT,
MOYy3/1aH OCHOB M ITyTOKa3 3a IPUMEHY ofpenada 3aKoHa Koje uX ciese.

[IpaBunHo neduHucana u AeTajbHO paspaleHa Hademna, MpoIuca-
Ha y CKJIaJy ca CBPXOM 3aKoHa, 006e30el)yjy peTKy mojaBy MOrpeurHor Ty-
Mauema Beropux oapenada. Takohe, kaja HEKO MUTAKE KOje j€ Be3aHO 3a
yIPaBHU MOCTYIIAK HUjE 10 Kpaja peryIucaHo, OJHOCHO KaJia je y MUTamby
IpaBHU CTaHIapl, Hadena oMoryhaBajy Tymadueme mpaBa y KOHKPETHHM
ciyqajesuma (Tomuh, MunoBanosuh u Llynuh 2017, 24), nonymwasajyhn
Ha Taj HAYMH PaBHE MPa3HUHE.

Baxehu 3akon o onmreMm ynpasaoM noctynky (3YII),' mo yrieny
Ha CBOj€ MPETXOJHUKE, CaAP KK NOceOaH 0/ieJbak Y OKBHPY KOjer Cy Ipea-
Bul)eHa IojeiMHaYHa OCHOBHA Hauelsa y MOrJIeAy KOjUX Cy MpOIUCaHe u
onpelheHe HOBUHE y OJHOCY Ha MPETXOJHA 3aKOHCKA PelIeha, IPH YeMy
ce TIoCTaBJba MUTAE Ja JIM Cy OHE MOTPeOHE M Ha KOjU HAYMH YTUUY Ha
Bol)erbe yrpaBHOT MOCTYTIKA.

2. HAYEJIO 3BAKOHUTOCTHU U ITPEABUINBOCTHU

Hadveno 3akoHUTOCTH je jeTHO O/ OCHOBHHX Hadella IPaBHOT CHCTE-
Ma Koje je caapxkano u'y YcraBy Peny6inke Cpouje.? 3ajeqHo ca HadeaoM

! 3aKoH O ONILITEM yIIPaBHOM NOCTYNKY, Cunyocoenu enacnux PC, 6p. 18/2016, 95/2018 — ayteH-
THYHO TyMaueme u 2/2023 — omryka YC.
2 VYeras Penyonuke Cpouje, Cayocoenu enachux PC, 6p. 98/2006 u 115/2021.
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YCTaBHOCTH, OHO YMHHM OKOCHHIY BJIaJIaBUHE MPaBa Y jeJHOM JPYIUTBY
(Tomuh 2021, 282) u npencTaBba JUHAMUYKO IPABHO HAUEIIO BE3aHO UIIH
3a epUKaCHOCT MPaBHOT MOPETKA UIU 33 CTAE U KBAJTUTET KOHKPETHOT
npasa (Mutposuh 2004, 57). U3y3eB Tora, Ha4en0 3aKOHUTOCTH j€ TECHO
MOBE3aHO ca MPAaBHOM CHTypHOIIhy M OMaXe /a ce HEM3BECHOCT y TO-
ryieny mpaBHe CyAOWHE MOjeANMHIIA HIIM OfipeljeHe cUTyaluje OTKIOHU Y
Mam0j uiu Behoj Mepu.

Haueno 3akoHuTocTH npeacTaBiba Hauesno (GyHKIHOHUCAA CBUX
JIp’KaBHMX OpraHa W OpraHu3anuja, paja W MoHamama rpahana, y Besu
ca Oujo KojoM AenatHomhy ypeh)eHOM 3aKOHOM M IPYTHM HPOIHCHUMA
(Stjepanovi¢ i Lili¢ 1991, 242) u nocraBjba OCHOB 3a JOHOIICHE HU3A 3a-
KOHCKHX ofipeniada y IMJby HeroBe KOHKpeTu3aluje, ucTynajyhu Ha Ttaj
HAYMH Kao MPUHIIHI KOjHU je IOTPEOHO OCTBAPUTHU y OHOj MEPH y KOjoj je
TO HEOIXOJHO KaKko Ou ce 00e30ennia >)KMBOTBOPHOCT MIPaBHOT U COLIH]jaJI-
Hor nopeTka (Mutposuh 2004, 58).

VY oxBUpY TeopHje, MOCTOjare Hauela 3aKOHUTOCTH CE OIpaB/iaBa
MNOJUTUYKHAM, TEXHUYKUM M TICHUXOJIOMKUM pasno3uma. [lonuruuku pa-
3JI03M Cy BE3aHH 3a MOTYNbABAIHE U3BPIIHE BIACTH MPEICTABHUYKO], TEX-
HUYKH 33 MPAaBIITHO (QYHKIIMOHUCAE N3BPILHOT anapara Koje ou 6mio te-
HIKO OCTBapUBO 0€3 MOTUYHbaBamka OAroBapajyhuM npaBHUM MPONHUCHMA,
JIOK Ce€ TICUXOJIOIIKH Pa3jio3n ofHoce Ha o0e30ehuBame mpaBHe CUTYPHO-
cTH rpal)ana ox U3BpIIHE BIACTH, YMME Ce OHA OHeMoryhasa aa jenyje 1o
COIICTBEHO] BOJbM M MOABPraBa MpOMHCHUMa ca YHjoM Caap>KUHOM ce Ipa-
hanu mory ynosunaru (Baci¢ 2002, 40).

[locmatpaHo ca acriekTa ynpaBHOT [TpaBa, MPUHIIUI 32aKOHUTOCTH CE
NPBEHCTBEHO OJHOCH Ha OMJIO KOjy MHTEPBEHIIH]Y jaBHUX BJIACTH 3aCHO-
BaHy Ha npaBy (MunosanoBuh u Kpctuh 2021, 11-12). Cako noctyname
yIPaBHUX OpraHa Mopa OMTH 3aCHOBAHO Ha 3aKOHY, JJOK CE 3aKOHOM TOBe-
peHa oBnamhema He CMejy IPEKOPAYUTH HUTH 3JI0yOTPEOUTH.

Hauesno 3akoHUTOCTH je KaTKaJ yTKaHo U 'y caMy Ae(UHUIH]Y yIpa-
Be. Tako, Ha mpuMep, ppaHIlycku paBHU nucal ae Manbdep (de Malberg)
onpehyje ympaBy Kao ,,JeaTHOCT KOjy 00aBJbajy OpraHu ynpase MoA py-
KOBOJICTBOM M y U3BpIIeHy 3akoHa” (Carré de Malberg 1920, 482).

Haueno 3akoHUTOCTH je, HApaBHO, 3aCTYIJBEHO U Y YIPABHOM I1O-
CTYTIKY, Y OKBUPY KOjer Mpe/cTaBba TeMEJb Ca KOJUM y CarjlaCHOCTH MO-
pajy 6utu cBe n1pyre, CeKyHIapHe oApeade 0 yIpaBHOM MOCTYIKY KOjuMa
ce 0BO Hadvelo paspabyje.

Opranu Koju pemiaBajy y ynpaBHUM CTBapuMa JY>KHH Cy Ja Io-
CTyTajy Ha OCHOBY 3aKOHA M APYTHX MPOIKCA U 12 TPABUITHO IPUMEY]Y
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Bakehe mMarepujanHonpaBHe nmponuce. Haueno 3aKkOHUTOCTH POKUMA
LEJIOKYTIaH ynpaBHHU noctymnak. Crora cy ynpaBHU Opranu 00aBe3HH Jia
IpHUMEIbYjy IIpaBrjia OBOT MOCTYIIKA KaJla Ce Pajii O lbUXOBOj CTBAPHO]
MECHO] HaJJIS)KHOCTH, 00jeKTUBHOCTH Y pPellaBamy, IPOLECHOM OJHOCY ca
CTpaHKaMa, aJli M Y IOCTYTKY JIOHOLICHa yIIPAaBHUX aKaTa U MOCTyNama y
JIpYTHM YIIPaBHUM CTBapHMa, Kao M Y MOCTYIKY N0 IPaBHUM CPEICTBUMA,
OZHOCHO TIOCTYIIKY IIPUHYAHOT U3BpLICHA peliersa. M3y3eB Tora, peaoBHa
W BaHpeAHa IpaBHa cpeacTBa npeasuhena 3YI1-om u Mepe Koje HaIeKHH
YIPaBHU OpPraH MOXKE MPEAY3€TH TOKOM MOCTYIKA CIIyXKe YIPaBo 3allTH-
TH HaveJa 3aKOHUTOCTH U jaBHOT nHTepeca (Stjepanovic i Lili¢ 1991, 243).

3VII nonpuHocu myHohu HavYeIa 3aKOHUTOCTH TaKO LITO MIPONHCY]e
Jla ce IleroBe oapea0e MpuMerbyjy M OH/Ia KaJia je opra oBjiamrhex fa oamy-
4yje Ha OCHOBY JTUCKpeLHOHe oleHe. Tana opraH He Jeyje MpOU3BOJBHO,
Beh 1o jeHOj IOTHIIH, Tj. pa3yMHOCTH KOja yCIIOCTaBJba TpaHuily u3mely
npasa u cBojeBosbHOCTH (Tacuh 1928, 191-201). Opran je nysxaH 1a oay-
Yyje y TpaHUIlaMa 3aKOHOM JaTor OBJIalIhema u 'y cKiaJy ca [ujbeM 300r
Kojer je opnamrheme garo. MehyTuMm, rpanuie v nusb oBiamrhema HUCY
YBEK jacHO U mpenu3Ho oapehenn y okBupy oxpenada koje ra opnamhyjy
Jla perasa 1o cja0001HO] OLIEHH, TAKO Aa C€ OHH MOpajy KOHKPETHO YTBp-
JUTH Ha OCHOBY CKJIOIA, MOTHBA, CBPXE M OCTAJIMX €JIeMeHaTa Ipomuca y
nutamwy (Stjepanovic i Lili¢ 1991, 243).

Kon nuckpennoHux ynpaBHHX akara, MHTame 3aKOHUTOCTH je pa-
syhenuje u cnoxkenuje (Tomuh 2019, 122). Haume, of ciiobomHe oreHe 3a-
KOHOJaBIIa 3aBUCH Ja Ji1 he y oapeheHoM ciydajy HalJesKHU OpraH OUTH
BE€3aH 3aKOHCKOM HOpMOM miu he OutH oBiamrheH Ja caMoCTaHo ,,0BP-
mH” BeH CMHCA0 TaKo IITO he n3abpartu OHy 3aKOHOM MPOMHCAHY OMIIH-
Jy Koja, 1o MUIILJbEHY OpTraHa, HajBUIIE OATOBapa, OAHOCHO HAJIOTIIYHHU]E
OJICIMKaBa BOJbY 3aKOHOJABIa Y KOHKPETHO] )KMBOTHOj cuTyanuju. Hcro-
BpPEMEHO, KaKo OM ofIpesino y KOjuM cuTyaljaMma he oprad oBIacTUTH Jia
OJUTyUYje MO TUCKPEITUOHO] OIICHHU, 3aKOHOaBal] MOpa y3eTH y 003up 0poj-
HE BaHIIPaBHE €JIEMEHTE KOjH Cy BasKHU 32 UCTIPABHO M KBAJTUTETHO MTPABHO
pacybhuBame, MONyT JETHTUMHHUX MOTUTHYKHX, EKOHOMCKHUX, COLUjaTHHX,
MICUXOJIOIIKHX, HICTOPHjCKUX U APYTUX OKOJTHOCTH naTte cpeaune (Tomuh
2019, 627). CnencTBeHO TOME, 3aKOHOAABAI] MOpa OUTH BPJIO OIpe3aH U BO-
JIUTHU CE Pa3MYUTHM U [IOBE3aHUM IIPAaBHUM M BaHIPaBHUM (aKkTOpHMa
IPUIMKOM ofpehrBama ciydajeBa KOju Cy MO CBOJUM KapaKTEepUCTUKaMa
TaKBH Ja 3aXTEBajy Jia C€ OpraHy MOTy JOACIUTH JUCKpelnoHa oBamthe-
ha, IPU YeMy BaHIIPaBHU (PaKTOPH, KAO IITO Cy COLHUjaHE, TOTUTHUKE U
EKOHOMCKE TPHIJINKE KOHKPETHE CPeJHE, MOT'Y OMTH OJ] TPECYIHOT 3Hauaja.
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Ha oprany koju onmydyje je BeJIuKa OATOBOPHOCT jep je HEOMXOIHO
Jla OH IPUIIMKOM OJITyYHBama Mo cJI000IHO] OLIEHN UMa Y BUIY U CJIOBO
3aKOHa U LIMJb 300T KOjer My je KOHKPETHO oBjIamhemne 3aKkoHoM fato. Ta-
Jla OpraH Mopa AeJ0BaTH MPOMHIILIbEHO, Bojichn pauyHa o ocoOeHoCTHMa
CBaKOT KOHKPETHOT ciryyaja. Mlako ce quckpennona olexna He Ou cMerna moj-
pasymeBaru, Beh Ou Tpebasio na Oyzne u3puunTo npeaBuleHa, Ha OCHOBY
YUTamba 3aKOHCKOT TEKCTa HE MOXKE CE YBEK jaCHO 3aKJbYUMTH Ja JIU je Ha-
JJIEKHOM Oprany Jaato opyamrheme aa onrydyje mo cio0oaHoj ouenu. He-
peTko ce Mopa npubehn cucTeMaTcKOM TyMaderby He Ou JIH ce yTBPIUIIO 1a
JIM je MHTEeHLIMja 3aKOHOJaBLIa 3aucTa OnIa Ja Oprany IMoBepH TUCKPEIHOHA
opnamhema (Tomuh 2019, 122). [Ipema Tome, 3aKOHCKa peryaTHBa MOpa y
OBOM CMHCITY OMTH jacHa U HelBOCMHUCIIEeHa Y HajBehoj moryhoj Mepu, 1 TO
He caMo 300T opraHa Koju pUMeby]jy IPOIMHCe Ha T0jeAMHAYHE CITyYajeBe,
Beh u 300r cTpaHaka W OTKJamama HeM3BECHOCTH Y TIOTJIey TOra Ha KO-
ju HauMH he ce oTy4yuBaTH O BLUXOBUM IIPaBHMa, 00aBe3aMa 1 MPaBHUM
MHTEpEecuMa, ITO, HECyMIbHBO, TO3UTHBHO yTHYE HA TIPABHY CUTYPHOCT.

Osnanrheme Ha BpIIeHE TUCKPELUOHE OIIEHE jecTe 3aCHOBAHO Ha 3a-
KOHY, aJli Ihera ONIMKYje U Benuka Mepa cyOjektuBHocTH (TumoTHjeBnh
2024, 67). Hanme, oprat yBeK Mopa y3eTH y 003Hp OKOJIHOCTH KOHKPETHOT
cllydaja ¥, CIMYHO Kao 3aKOHOaBall IPUIMKOM IPONHUCHBAabha CIydajeBa y
KojuMa he opraH OBJIaCTUTH Ha MPUMEHY CJIO0O/IHE OIEHE, TPOLICHUTH Ha
KOjU HAaUMH Pa3InYUTH IPAaBHU U BAaHIIPAaBHU €JIEMEHTH yTHUY Ha oapelhe-
HY CUTYallujy, T€ y CKJIaay ca CONICTBEHUM CXBAaTaEM OBHX IPHIIMKA J10-
HETH OJUTYKY Koja he Outu pazymHa, mpaBeqHa u ueiucxonna. Llrasuie,
€JIEMEHTH KOjH JIe)KE BaH MMOJAPYyyYja MpaBa MOI'y MIMaTH ITpecy1aH 3Hauaj 3a
KOHA4HO Olpenesbemhe noctynajyher oprana.

V3 Haveno 3akonuTocTH Baskehu 3Y1I yBoau u Haueno npeaBuanBoO-
ctu. [lon mume ce noapasyMeBa Ja HaJIJISKHU YIIPaBHU OpraH Mopa Jia ce
IpuapKaBa MPETXOIHO YCIOCTaBJbEHE Mpakce 1 1a y Oyayhum ucTum nin
CIIMYHUM CJy4ajeBUMa OJydyje Ha HCTH HAYMH. YKOJHUKO je TO OrpaB/a-
HO, OpraH MOXe OJCTYNHTHU Of] paHH]je MPaKce, Ik TO HE MOKE YUUHUTH
0e3 neTaspHOT 0Opaszioxkema. [IponucuBameM OBOr Haueda y mpaBo Pe-
ny6nuke CpOuje ce He yBOOM MpeueaeHTHU cucteM. Hanme, ocobeHocT
MpeLeIeHTHOT CUCTeMa jecTe Aa jeHa OalyKa mocraje ¢opmaiaH U3BOp
npaBa v OCHOB 32 OJITyYNBamke y CBUM OyAyNUM HCTUM UITH CIIMYHUM CITy-
yajeBuMa. Hauenno npeqBUAMBOCTY HE 3HAUU OCNIAbAbE HA jeqHY OTYKY,
Beh Ha MPETXOHO YCIOCTABJbEHY U YjeIHAUEHY MPaKcy jelHOT OopraHa y
norneny oapehenor nurama (Jasuauh 2020, 21).

127



APXHUB, 2/2025 - Bophe THMOTHUJEBU'H — Hauena onwmez ynpasrnoe nocmynka
(cmp 123-147)

Haueno npeaBuIuBOCTH je yBEICHO pait yjeqHauYCHa IPaKce yIpas-
HUX OpraHa, ajli ¥ Kako Ou ce y mTo Behoj MEpu OTKIIOHHO pa3IuuuT TPET-
MaH CTpaHaKa y UCTHM WJIH CIIMYHUM cilydajeBuMa. lbume ce nonpuHocu
Behoj MpaBHOj CUT'YPHOCTHU U U3BECHOCTH U IITUTE CE JISTUTUMHA OYeKHBa-
a CTPaHKe, IITO je U3Y3eTHO BasKHO 332 OCTBAPEH-E IEHUX MpaBa U IpaB-
HUX MHTEpeca U nosepeme rpahana y ynpasy. C TUM y Be3H, CTpaHKe OH
Tpebaso ga MOry Ja ce Moy3[ajy Y yIpaBy U IPaBUIHOCT HEHOT OJTyYH-
Bamba, IITO IPEACTABIbA jeHY OJl TIABHUX OJIJIMKA KBAJIUTETHOT CHCTEMA
jaBHe ympaBe u 00e30ehyje na ciona uzmel)y mwe u rpahana Oyne uBpcTa,
OZIPXKUBA M 3aCHOBaHa Ha Mel)yCOOHOM MOIITOBAIY U Capaaibu.

VYrpaBHuU opraH, HocTynajyhu Ha OCHOBY 3aKOHa, IPYTHX IIPONHUCa U
OILITHX aKaTa, yCIoCcTaBJba Mpakcy kKoja he ciyXKUTH Kao y30p 3a peliaBa-
e y OyAyhuM HCTHM HJIM CIIMYHUM YIIPaBHUM CTBapuMa, T€ je yCiIe Tora
HayeJlo MPEeABUINBOCTH TECHO MOBE3aHO Ca HayesIOM 3aKOHUTOCTH, TaKO
Jla My je ca pa3joroM MpHuKJby4deHo y okBupy Baxkeher 3VIl-a.

3. HAYEJIO CPASMEPHOCTH

[MpuHIMT TPONOPIIMOHAIHOCTH j€ jeflaH OJ OCHOBHUX IPUHITUIIA
KOjH je TIpHCyTaH Kako y Mel)yHapoaHOM MpaBy, TaKO W Yy HAIIHOHATTHIM
MPaBHUM CHUCTEMHMa M KOjU MPECTaBIba HajBAKHUJU €JIEMEHT KOl yTBP-
huBama na mu je AprkaBa ocTalia y OKBHPY I'paHHIa CBOjUX OBJAIIhema
MIPITMKOM TIOCTyTIamka Ha oaroBapajyhu vaunn (Munosanosuh u Kperuh
2021, 22). BberoBa cymTHHa ce CacTOjU Y TOME /1a JIEJIOBamE jaBHE YIIPaBe,
noceOHo KaJia ce MpaBHUM cy0jexkTnMa Hamehy oOaBe3e niu orpaHn4aBajy
npaBa, Mopa OMTH Cpa3MepHO jaBHOM WHTEPECY KOjU C€ TUM JIEIIOBAHEM
Hactoju moctuhu (Jlonuap u Bywernh 2013, 1617). OrpannuaBajyhu nemno-
Bame OpraHa Ha Mepy HEOIXO/IHY 32 OCTBApHUBAH€ ITNJba KOJH j€ OJ1 jaBHOT
MHTEpeca, Ha4eJI0 CPa3MEPHOCTH JONPUHOCH jadary MPUHIIUIIA TPABUY-
HocTH y npymTBY (Schwartze 2006, 679).

[TpuHIHI cpa3MepHOCTH je 3Ha4YajaH 3a ICJOTBOPHY 3AIUTHUTY JbYI-
CKHX ITpaBa, ¢ 003UPOM J]a Mepe KOjiMa Ce OHa OI'PaHUYaBajy MOPajy OUTH
HEOITXO/IHE, OaroBpeMeHe 1 pa3yMHo orpasiaane. OJ CyIITHHCKOT 3Ha4yaja
je Ja ce MoCcTynameM HaIJISKHOT OpraHa MPUIMKOM IIPIMEHe Havela cpa-
3MEpPHOCTH ITOCTUTHE CBPXa 3aKOHA y3 H30eraBame IUCIIPOIOPIIHOHATHOT
OorpaHUYera TapaHTOBAHMX TIpaBa, 300T 4era je jeqHa Off TIaBHUX (PYHK-
I1ja 3aKOHO/IaBIa y OBOM KOHTEKCTY ITOCTaBJbahe aeKBAaTHE CBPXE IPO-
nuca (Barak 2012, 401).
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[IpuHLUI cpa3MEepHOCTH Criajia y eBpOIICKa Hauela ga.bane ynpage
U ca UM je IT0BE3aHO OIMEpaBame U ycKiajuBame TpH nocrynata: 1) 3a-
LITUTA JABHOT MHTEpEca, 2) OUyBambe HHTEIPUTETA, O3ULIUjE CTPAHKE U
CYLITHUHE BEHUX 3ajeMUYCHUX NpaBa U 3) 3aKOHUTOCT noctynama. [lopen
TOra, ca OBUM HaueJloM MOpa OMTH y CarjiacHOCTH CBaKa aKTUBHOCT OpraHa
KOja MO’KE OTPaHMYUTH MPaBO MOjeJUHIIA WIH YTULATH Ha HETOB [IPaBHU
untepec (Tomuh 2019, 52).

Hauesno cpasmepHocTu npeacraBiba HOBUHY yBeneny 3Y[1-om. Ono
je omno umrunuuTHO npeasuheno u 3VIl-om u3z 1997. ronune’ koju je npo-
nucuBao aa he ce mpeMa cTpaHKaMma U APYTUM yYECHUIIMMA Y TOCTYIIKY,
KOjUMa Ce Ha OCHOBY 3aKOHA HaJlaxy o0aBe3e, IPUMEHUBATH Mepe Ipea-
Bul)eHe mponucuMa Koje Cy 3a BUX MOBOJbHH]jE, aKO Ce TAKBUM Mepama
noctuxe nusb 3akona (3YII 1997, un. 6, ct. 3). Mnak, oBa oxpenda ce Ha-
nasuiay OKBHpPY 4iaHa nocBeheHor Haueny 3amrTuTe npasa rpahana u 3a-
HITUTE jaBHOT MHTEpeEca.

Haueno nponopruuonannoctu je Baxehum 3Y I1-om u3aBojeHo u mpo-
HIMPEHO, U TO TAKO J1a BUIIIC HUje BE3aHO caMo 3a HameTame 00aBe3a, Beh u
3a IpaBa U MpaBHE HHTEPECe CTPaHaKa Koje HaJIJISKHU OpraH MOKe orpa-
HUYHTHU CaMO NOCTYTIAKEM KOj€ je HEOIIXOAHO KaKo O ce OCTBapHiia CBpXa
IpOIKCca, IPU YEMY CE Ta CBpXa HE MOXKE OCTBAPUTH JIPYTUM HOCTYAHEM
KOjUM OM ce Mame OrpaHHYaBalia [paBa WIH Yy Mamk0j MEPH YTHULAJO Ha
npaBHu uHTEpec cTpanke (3YII 2016, un. 6, ct. 1). [lakine, cMmucao oBakBe
oapende ce cacToju y 3a0paHu MPEKOMEPHOT OrpaHuyeHha NpaBa U WHTe-
peca cTpaHKe NPUJIMKOM Ipeay3uMama OUlo Koje yIpaBHE aKTHBHOCTH Y
KOHKPETHUM cllyuajeBuMa. CXOIHO TOME, HEOIIXOAHO je Aa BPCTa, OOJIUK,
caJp)KMHa ¥ HAYMH BpILCHa CBaKe yIPaBHE aKTHBHOCTH Oyly TaKBH Ja
ce BUMa 0CTBapyjy W 3allTUTE UHTEPECH KOjH Cy Yy onpeheHoj cutyanu-
jU aHTa)KOBaHU, OJJHOCHO MOCTHXE CBPXa 3aKOHA, IOK OHU UCTOBPEMEHO
Mopajy OuTH 1 TI0 00MMY U 3axBary HnpuiaroheHu toj cspcu. [lpu Tome
ce HUKAaKO HE cMejy KpIIUTHU Jbyacka npasa u ciodoxe (Tomuh 2019, 54).
Tpeba HarIOMEHYTH J1a C€ OBOM OJIpeJOOM OpraHy He OCTaBJba MPOCTOP 3a
JUCKPEIMOHO OJTyYiBambe, MMajyhin y BUAY Jja cBpXa IpoIuca U cpa3mMepa
n3Mel)y KOHKpETHOT MOCTYTamka OpraHa i OCTBAPEHOT [IUJba MPEICTaBIba-
jy TpaBHE CTaHAApAe KOjU HUCY MOJIOKHU Pa3IuYUTHM TyMauemhuMa y
UCTHM H CIIMYHUM cllyuajeBuMa. M3y3eB Tora, MOryhHOCT ApyrocreneHor
OpraHa Jia 1o »aJiOu BpIIH KOHTPOJY cpa3MEpHOCTH u3Mely mpemgyseror

3 3aKoH 0 OIIITeM yIpaBHOM NOCTYNKY, Cryocoenu nucm CPJ, 33/97 u 31/2001, Cayscoenu ena-
cnux PC, 30/2010.
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NOCTYyTamka U MOCTaBJbEHE U OCTBAPEHE 3aKOHCKE CBpXe, Kao u MoryhHocT
VYpaBHOr cyna Jja yYUHU UCTO Y YIPABHOCYJICKOM IOCTYIIKY IO TYKOH,
jecy eNeMeHTH y KOjuMa ce oriiesia ynpaso oacycTBo auckpenuje (Tomuh,
Munosanosuh u Llymnuh 2017, 26).

Kako ce mpuiinkom npuMeHe Haueda Cpa3MEPHOCTH MOPajy y3eTH
y 003up ozapende o 3alUTUTH MpaBa U IPaBHUX HHTEpeca MojeANHLIA, aJll
u oxpenode o 3amTuTH jaBHOT mHTepeca (Perda 2016, 179) npen opraH ko-
jU TIOCTYTIa ce CTaBJba BPJIO TEKAK U OJroBopaH 3aaatak. He camo na on
MOpa UCTOBPEMEHO BOIUTH payyHa O jaBHOM M IPUBATHOM HHTEpecy, Beh
MOpa HacTojaTH Jla yCcIoCTaBu rpaHuily u3Mely oBe JBe CyNnpOTCTaBIbe-
HE BPEIHOCTH HE OM JIM KOHAYHO J1a0 MPEAHOCT jeHOj U TaKO JOIIA0 10
MPaBUYHOT MCXOa. 3aJaTak OpraHa je yTOJHMKO TeXHU ycie Tora mTo je
rpanuua usMel)y ocTBapema JErHTUMHOT LNJba, OMYCHOT Y peann3aliu-
jU jaBHOT MHTepeca, 0e3 MpeTepaHor 3a1upama Y HHIWBUyallHa paBa,
Y IETOBOT HCITY IhEeHba Y3 HapylIaBame rapaHTOBaHUX IpaBa y Mepu Behoj
0] HEOITXOHE, HEPETKO BeoMa TaHka. He Tpeba 3aHemMapuTu HU 00aBe3y
opraHa ja KOHCTaHTHO UMa y BHJly U CBPXY IPOIIUCA, jep y CYyIPOTHOM
PHU3UKYje U3UTPaBambe CONCTBEHUX OBJIALINEHa, OTHOCHO HECBPCUCXO-
HOCT YIIPaBHOT TOCTYTAba.

Haueno cpasMepHOCTH KOHKPETH30BaHO je U pa3paleHo OpojHUM
onpendoama 3YIl-a. Y nuramy cy onpende Koje ce THIy U3MEHe MoOujaHoT
pelema, yKuaama pelieha, HaunHa U3BpIICHa PeIieha, all U YKUAamkha
pelemha U BEeroBor MOHMIITaBamba y TOHOBJbeHOM nocTynky (3VII 2016,
. 172, an. 184, ct. 1, Tau. 1, un. 194, ct. 1, un. 182).

Haueno cpazmepHocTH je moceOHO M3/1BOjeHO paan obezoehema not-
nyHHje 1 ehuKacHUje 3aITUTE IPaBa U MPaBHUX HHTEpeca CTpaHaKa, ajiu
y3 HCTOBPEMEHO OCTBapeme cBpxe 3akoHa. OHO MojauaBa OPHIKJBUBOCT U
OZITOBOPHOCT OpraHa npuinkom nprumene 3YI1-a unu peneBaHTHOT noceo-
Hor 3akoHa (JIunuh, ManojnoBuh Anapuh u l'onyGosuh 2018, 55). Ilpu
TOM, HEMa CMETIbH /12 TPUMEHA OBOT MPUHIIKIIA Oy e TPOLIHPEHa Ha CBaKy
panmwy ynpassor noctynka (Tomuh 2021, 284). V nutamy je NpUHLIKI KOjU
NpEACTaBJba YyCTABHY KaTErOpujy, MPOXKUMa Pa3IMIUTE 3aKOHCKE TEKCTO-
BE M BPJIO j€ BaskaH 3a MPaBEIHO MMOCTYIAE U YCIIOCTABIbALE U OUYBabEe
BJIa/IaBHHE IIpaBa U MpaBHE ApXKaBe. Y3 TO, yIPaBHE padmbe NTPUHYIHOT
KapakTepa MOTY ce IPUMEHHBATH CAMO Y MEPH Y KOjOj C€ OCTBAapEHE CBP-
Xe MPOIHKca MOCTHIKE ca HajMame ITeTHUX nociennua. Ha taj Hauns, mo-
CTaBJba Ce BaJbaH TEMEJb 3a OCTBAPEH-C OCHOBHUX MpaBa U c1000/a alu 1
3a 3aITUTY jJaBHOT HHTEpECca KPo3 MPaBHO JOMYIITEHO OrpaHUYaBAHE THX
npaBa. be3 003upa Ha TO, y Mpakcu ce MOTY jaBUTH CUTYyaluje y Kojuma he
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OpraH, yclies JIOIeT CONCTBEHOT cyia, mpubehu HecpazmMepHOM MOCTYyTa-
by, aJJ1 ICTOBPEMEHO Tpeba NMaTH Ha yMY U Jia je ONTUMAJIHY KOJTUYHHY
MPHUHY/IE HEPETKO TELIKO MPOIEHUTH, JOK OKOJTHOCTH YECTO 3aXTEBajy J1a
TO Oy/ie YUUH-EHO BEOMa EKCTICAUTHBHO.

HamnocneTky, kako focieina mpruMeHa Hauella Cpa3MEepHOCTH OMOT'Y-
haBa ouyBame HHTETpUTETA CTPaHKe, 00e30eyje momroBame 1 3aTUTY
OCHOBHUX JbYJICKHX IpaBa u ciobona u omoryhasa ga mpuMeHa cpecTaBa
npuHyzae Oyzae MPOMUILbEHA, aJIeKBaTHA U CBE/ICHA Ha HEONXOIHY Mepy,
CMaTpaMo J1a je U3/1Bajarbe OBOT IIPUHIIMIIA OHO UCIIPaBaH KOPakK, Mpeay3eT
panu yHanpehema KBajuTeTa Bojema ynpaBHOT MOCTYIIKA.

4. HAYEJIO BAIITUTE ITPABA CTPAHAKA U
OCTBAPHUBABA JABHOI' UHTEPECA

Hanie:xxuu ynpaBHU OpraH KOju BOAU IOCTYIIAK HE CME Aa OJIaKIla-
Ba [10JI0’KA] CTPAHKE U APYTUX YUECHUKA y OCTYIIKY Ha IITETY JaBHOI MH-
Tepeca, HUTH CyOjeKTHBHA OIeHa jJaBHOT MHTEpeca O] CTPaHe HaJJIeKHOT
opraHa cMe OTeXaBaTH MOI'yNHOCT 3aIlITUTE U OCTBAPUBAKA IIPaBa U IpaB-
HUX MHTepeca CTPaHaKa U APYTUX yUYEeCHHUKA IIOCTyIKa. Y CKIIAAy ca THM,
Opras KOju BOAM IOCTYTIaK je JyKaH Jia CTpaHKaMa oMOTyhu J1a IITo Jrak-
1I€ OCTBAPE M 3aLUTUTE CBOja IIPaBa, Ka0 U J1a OCTBAPEH-E U 3aIUTUTA THX
npasa He OyIly Ha LITETY jaBHOI MHTEpeca, OAHOCHO MpaBa APYTHUX JIMLA
(Stjepanovi¢ i Lili¢ 1991, 244). Ha Taj HaunH, CIMYHO Kao KOJ[ Ha4yela cpa-
3MEPHOCTH, IPE OPraH Ce CTaBJba CJIOXKEH 3a1aTaK IOMUPEHa IPUBATHOT
U JaBHOT MHTEpeca, ajly je OBOra I1yTa Harjacak Ha OCTBapey IPUBATHOT
WHTepeca 0e3 MPEeKOMEPHOT 3aiupama y jaBHY cdepy.

Hexananrme Hadeso 3amTuTe mpasa rpal)ana v 3amTUTe jaBHOT MH-
Tepeca CyKeHo je u mpenMeHoBaHo Baxkehnm 3YI1-om. Haume, 1Ba o Tpu
eJIeMeHTa O] KOjHUX CE€ OHO CacTO0jaJio Cy M3/[BOjeHa Y OKBUPY HOBHX, T10O-
ceOHMX Havelna (Hadesia Cpa3MEepPHOCTH O KOjeM je MPETXOIHO OHMIIO peduu u
Hadesa noMohu crpannu koje hemo ananmsuparu Hemro kacHuje). [Ipema
Bakehem 3YI1I-y, oBo Haueno ce oyHOCH caMo Ha 00aBe3y opraHa jia CTpaH-
1y oMoryhu mTo jJakury 3aliTUTY U OCTBAPEHE IpaBa U IPaBHUX HHTEPE-
ca, aJli HE Ha LITETY IIpaBa U IPaBHUX MHTepeca Tpehux Jinua, HUTH jaB-
Hor uHTepeca (3YII 2016, 4. 7). 3axoHoaBall 1oJ1a3u O Y)KUX UHTEpeca,
OJTHOCHO MHTEpeca CTpaHKe, Yhje OCTBApE-E j€ U Y JABHOM MHTEPECY, TE j&
BIMa HEOIIXOIHO TPy XHUTH ofiroBapajyhy 3amruty (Munkos 2016, 78). Ha-
PaBHO, 3alITUTH IIPaBa ¥ IPAaBHUX HHTEPECA CTPaAaHKE MOpa Ce IOCTaBUTH
TpaHHIla KOja je OMYeHa YIIpaBo y jaBHOM uHTepecy. CaMuM TUM, jaBHU
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MHTEPEC Ce UCII0JbaBa Ka0 MHTEPEC CBUX MPHUMAJHUKA jeAHE IPYILITBEHE
nenune (Tomuh 2021, 285). UHTEpecaHTHO je Aa 3aKOHOJaBaIl yroTpe-
0JpaBa M3pas3 ,,0CTBapUBamE”’ jaBHOI MHTEPECA, 33 PA3JIMKy O MPETXOA-
Ho Baxkeher 3Y1I-a koju je KOPUCTHO TEPMUH ,,3aIUTUTA” jABHOT HHTEpeca.

[Nocmarpano ca mpaBHOTEOPH]jCKOT aCHEKTa, MO ,,3aITUTOM jJaBHOT
MHTepeca” mopa3yMeBa ce U3pULabe CaHKIIMje 300T TIOBpe/Ie 3aKOHa, 0K
ce ,,0CTBaprBabE jaBHOT HHTEepeca” OHOCH Ha oapehuBame TUCTIO3HUIIH]E.
Wmajyhu y Buay ma ynpaBHO MOCTYNamke HUje TIOCIENNIA OBPEIe 3aK0-
Ha, Beh /1a ce akTUBHOCT yNpaBe cacToju y IPUMEHH 3aKOHA Ha KOHKPET-
He cllydajeBe, 3aKJbydyje ce Jla ynpasa MocTyna y Hujby ,,0cTBapema’, a
He ,,3amTUTe” jaBHOT MHTepeca. Kopumhewe TepMuHa “3alITHTa jaBHOT
MHTEepeca” UMaJlo je CMHUCIa TOKOM paHHUjer Ieproa, Kaja Cy yIupaBHa u
cyAcka QyHKIMja Ouiie caapKMHCKU U3jeHadyeHe 300r Tora ITo JOHOCE
nojelnHavHe aKTe y W3BPIICHbY 3aKOHA, aJTH Cy C€ HCTOBPEMEHO Pa3IHKO-
BaJjie 110 OpTaHU3alMjH, poLenypr U GpopMu akaTa. Y TaKBUM yCJIOBHMA,
yIPaBHU OpPTraHy Cy, Ha PUMEP, MOTJIM U3PHUIIATH IPEKPIIajHE CAHKIIH]e
KOje JaHac M3pU4y IMPEKpIIajHA CYAOBH, IITO 3HAYH Ja Ce BULIEC HE MO-
e TOBOPUTH O ,,3aITUTH , HETO Camo 0 ,,0CTBapUBamy ’ jaBHOT HHTEpeca
(JInnuh, Manojnosuh Aunpuh u l'omy6osuh 2018, 55-56). Baxxehu 311 je,
mpema ToMe, ONPaBIaHo MPEUMEHOBA0 HeKalalllhe HavyesIo 3alITUTE IpaBa
rpal)ana u 3aIITUTE jaBHOT MHTEpeca, ycBajajyhul y 3HaTHO] MEpH CYLITHH-
CKO Pa3MKOBame n3Mely ,,3amTuTe” u ,,0CTBapUBama’ jaBHOT HHTEpECa.

Tpeba HarmacuTu Ja y yIpaBHOM IIOCTYINKY HE MOCTOjU Moce0aH
OpraH Koju OM ce UCKJBY4HMBO CTapao O 3allTUTH jaBHOT MHTepeca, Oyay-
hu na Baxxehu 3YII yonure He nomume jaBHor Tyxuouna. Llrasume, n3-
OCTaBJbame ofipe0e 0 oprany Koju OM MOrao Jia y4ecTByje y yIpaBHOM
NOCTYTKY Pajgy 3alITUTE 3aKOHUTOCTH M JABHOT MHTEpEca y BEJIUKO] Me-
pu obecmunsbaBa uiad 11, craB 3 3akona o ynpaBHuM criopouma (3YC),
npeMa KojeM HaJIC)KHU jaBHH TY>KHJIAL] MOKe J]a TOKPEHe YIIPaBHU CIIOp
aKo je ynpaBHUM aKTOM TOBpeleH 3aKOH Ha IITETY jaBHOT HHTEpeca, Kao
u unad 49, cras 1 3YC-a koju npensula 1a HaJJIeKHH jaBHU TY>KHUJIal MO-
e TTOJTHETH 3aXTEB 3a MPEUCIUTHBAE CYACKE OJJIYKE YKOJIHMKO cMarpa
Jia je ’OME 3aKOH MoBpel)eH Ha IITEeTy jaBHOT HHTEpeca.

TumMe mTO jaBHOM TY KHOILLY HUjE AaTo oBiamhemne qa moIHece Kall-
Oy y yIpaBHOM IIOCTYIIKY, OHEMOT'YheHO je 1a OH y OpOjHUM ciTydyajeBuMa
HaKHAJHO M3jaBU IpaBHA CPEACTBA Y YIPABHOM CIIOpY, y3eBLIH jaa he Ty
MOryhHOCT UMaTH caMo Kaja je kajba y ynpaBHOM MOCTYIKY MCKJbyde-
Ha WJIM jy je cTpaHKa mojaHena y ynpasHoM noctynky (Llymuh 2018, 149).
TakBo periemne HUje HCIPABHO YIPABO jep C€ MOTY MOjaBUTH CUTYalHje Y
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KOjUMa je HEONXOIHO JIa jaBHU HHTEPEC IITUTH jaBHU Ty KHUJIALl WIIH IPYTH
noceOHu oprat. Tako, yKOJINKO OM JOHOIICHE Pellekha Y KOPUCT CTPaHKe
OuIo pesynTat Joropopa nsMely me W opraHa Koju BOJIU MOCTYIIAK, HU-
YHUjHU IPUBATHU HHTEpeC He OM OMO yrposkeH, aiu Ou Ouo omrteheH jaBHH
uHTepec. Taga Ou xanba cTpaHke, HApaBHO, U30CTalIa, TOK OPTaH IO CIy-
*O€eHOj AYKHOCTH HE OM MOHUIITHO pemene. CTora, jeAMHO ITO MPeocTa-
jejecrte ma ce Opura o jaBHOM UHTEPECY MOBEPH OCEOHOM OpraHy, ajlu ce
OHJIa OTBapa MUTambE Aa JIM Taj OpraH MoXKe OMTH jaBHU Ty XKHJIALl HJIA O1
UCTIpaBHUjE OMIIO YBECTH HOBH, OCEOAH OpraH 3a 3alITHTY jJaBHOT HHTEpe-
cay ynpaBHOM NOCTYIIKY. [[ppmapaH 1mocao jaBHOT Ty»HOIIA JECTE FOBECHE
yUYMHHJIAIa KpUBUYHHUX JIesIa, Te OU jaBHO TY>KMJIAIITBO, TIPE CBEra ycie,
00MMHOCTH | ciiokeHocTH Beh mocTojeher moca, Temko morio ooe30e-
JIUTH Pecypce U BpeMe 3a JICJIOBambEe jaBHUX TYKHUJIalla Kao 3allTUTHUKA
3aKOHUTOCTH M jaBHOT MHTEpECa U y YIIPaBHOM MOCTYIIKY.

W3 naBeneHor mpousuiasy Aa je ONTUMalIHHjE peleHkhe 1a ce yBe-
Jie mocedaH, CrelnjaTn30BaHu OpraH Koju OU ce cTapao o 3alITUTH jJABHOT
MHTEpeca y YIIpaBHOM IOCTYTIKY 1 OMo oBnanrheH aa nmogHece xandy mpo-
TUB npBocTeneHor pemema (Lymuh 2018, 149). Mnak, 300r oacycTBa Tor
noce6Hor oprana y Tekcty 3Y1l-a, 3amtuTa jaBHOT HHTEpECa je joII yBeK
MCKJBYYHMBO 3aJ[aTaK OpraHa Koju BOAW YIIPaBHH MOCTYTAK.

C 0063upoM fa je yrnpaBHH MOCTYTAK YTJIABHOM jeHOCTpaHAYKU U
Jla ce y ’beMy pellaBa o mpaBuMa, o0aBe3aMa U MpaBHUM HHTEpPeCHMa KOH-
KpETHOT IPaBHOT cy0jeKTa, JoruyHo je aa 3YII mpBo uctrye BaXHOCT 3a-
HITUTE ¥ OCTBapUBama M0jeIMHAYHUX MTpaBa U IPaBHUX HHTEpeca.

Hauerno 3amTuTe nmpaBa cTpaHaka 1 OCTBapHBamba jaBHOT HHTEpeca
NpeaCTaBba jeiaH Of KJIbYYHHX MPUHLHMIIA O KOjUMa je OpraH yIpase Jy-
KaH J1a BOAM padyHa IPUIIMKOM ITpuMene oAarosapajyhux onpenada 3VI1l-a.
VY OKBHpY OBOTI HaueJa ce CjeANbYjy BPEIHOCTH KOje TIPOKUMAjy LEJIOKY-
naH NpaBHU MOPEIaK U YMje OCTBapUBALE MPECTaBIba MPEIYCIOB U 3a
cTabuiaH APYIITBEHU MOpeAak. PazanunuTu akTu M pagmbe opraHa, Koju
Cy TOJIa3UIITE 32 3aIUTUTY U OCTBAapHBaIh€ IIpaBa M MPaBHUX HHTEpeca
CTpaHaKa, CBaKaKo ce MOpajy Mpeay3uMaTu Tako Jia ce cTpaHy oMoryhu
Jla Ha OCHOBY HbUX IITO JIAKIIIE OCTBapH cBoja mpaa. OBaj uJb Ce MOCTHU-
e n30eraBambeM KOMILIUKOBAHE U TyTOTPajHE MPOLEAYPE, Tj. JOCICTHOM
NPUMEHOM Havesa JeTOTBOPHOCTH M €eKOHOMHUYHOCTH MOCTYTIKA, ILITO I'0-
BOpH y IIPUJIOT TOME JIa Cy Hauesna MelycoOHO moBe3aHa, Tako Ja ce HepeT-
KO jaBJbajy CHUTYyalije y KojuMa HHje Moryhie OCJIOHUTH Ce UCKJbYYMBO Ha
jenan npuHIUI, Beh MX je HeomXxoHO KOMOWHOBATH, C THM Jia Cy MOTyhu

133



APXHUB, 2/2025 - Bophe THMOTHUJEBU'H — Hauena onwmez ynpasrnoe nocmynka
(cmp 123-147)

U CIIy4ajeBH Y KOjUMa ce jaBJjba KOHQIIMKT MPUHIUIIA, IITO MPEBa3UIa3H
OKBHUpE OBOT paja.

5. HAYEJIO IIOMOKHU CTPAHLIU

VY ympaBHOM MOCTYTKY je HEOITXOHO Jia TIOCTOjU capaikha OpraHa
ca CTpaHKOM U JIPYTUM YUECHUIIUMA Y TTOCTYTIKY PaJIH 3alITUTE FBUXOBUX
IpaBa W IpaBHUX WHTEpeca, allk U Kako Om ce o0e30enmira 3aKOHUTOCT.
HcroBpemeHo, BaXKHO je U J1a CTpaHKa aKTUBHO YYECTBYje Yy YIIPaBHOM
TIOCTYTIKY Y CBOjCTBY IporecHor capagHuka oprana (Tomuh 2022, 209)
MIPIJIMKOM OJ[JTy4YHBamka O leHUM MpaBUMa, o0aBe3aMa U IpaBHUM MHTE-
pecuma U mpy’kama jaBHUX yciIyTa, Kao U Ja uzberara OecrioTpeOHO o1l-
TepehmBame oprana TpakemeM oMohn y Be3u ca Jako JOCTYITHUM HH-
(hopMmarjama 1 jeTHOCTAaBHAM paIibaMa.

Baxxehu 3YII npenBula Hajmpe o0aBe3y opraHa Jia 1Mo CIyKO0eHO]
JTIy’KHOCTH TIa31 Ja HE3HAH-E M HEYKOCT CTPaHKe U APYTOr YYECHHUKA Y TI0-
CTYNKY He OyZie Ha MTeTy mpaBa koja uM npumnanajy (3YII 2016, 4. 8, cT.
1). Ilox ,,He3HamEM™ ce TTPEBACXOIHO MOApPa3yMeBa HETIO3HABAKE OJpe-
henux, 3a cTpaHKy OUTHHX YHMH-EHUIIA, JIOK C€ ,,HEYKOCT TPBEHCTBEHO
OJHOCH Ha Hemo3HaBame nporwca (Tomuh 2021, 286). Kana je ped o mpa-
BMMa KOja MPUTIaJajy CTPaHIU U IPYTOM YUYECHUKY y TIOCTYTIKY, PajH ce
KaKo 0 MaTepHjaIHUM, TaKO U O TIPOoIeCHUM mpaBuma (Mukos 2016, 88).

Crnenehm eneMeHT Hauena MOMOhH CTpaHITH je YIIpaBO HEKaIaIlIhI
CacTaBHM JIeO Hayella 3alITUTe MpaBa rpal)ana u 3alITUTE jaBHOT HHTEpeca.
VY nuTamy je 1y»KHOCT OpraHa Jia yIo30pH CTPaHKy HIIH IPYTOT y9eCHUKA
y MOCTYTIKY J]a UMa OCHOBA 32 OCTBapeHe HEKOT MpaBa MM IPABHOT MH-
Tepeca, Kaja TO Ca3Ha FUTH OLIEHH, 003UPOM Ha YHHEHUYHO cTame (3YII
2016, 4. 8, ct. 2). OBaKBOM 0OIpeA0OM ce OTKJIaka eBEHTYATHO He3HAHE
CTpaHKe y moriiely MoryhHOCTH OcTBapema HEKOT ITpaBa HITH MPaBHOT HH-
Tepeca, ¥ TOBOPH CE caMO O OCTBapemy IIpaBa, Tako /1a ce Moxe pehu mga
OHa TIpe MpHIIa/ia Hayelry MOMONM CTpaHIH, Te Aa je OMIIO HCIPaBHO M3-
JIBOJUTH j€ M3 Hauela 3alITHTE IpaBa rpaljaHa v 3alTHTE jJaBHOT HHTEpeca.

Tpehu enemenT Havena moMohW CTpaHIM je HAPOYUTO 3HAUYAjaH ca
acrexTa IpaBHe CUTYPHOCTH, Oyayhu 11a ce ogHOCH Ha 00aBe3y opraHa aa
00aBecTH CTPaHKY Ja je y TOKY MOCTYIIKa JIONIJIO 0 U3MEHE IIPOoIuca Ko-
j¥ je o 3Havaja 3a moctymname y yrnpasHoj ctBapu (3VI1I 2016, ui. 8, cT. 3).
Wmnak, opran He yno3opaBa CTpaHKY Ha TO JIa JIM je HOBH IIPOITHC MTOBOJb-
HUjU 110 By. OBO OTy/a IMITO W3MEHa ofpel)eHor Mmporrca MOXe y Tore-
Iy ollpeheHnX OKOJTHOCTH OWTH TOBOJHHH]A TIO CTPAHKY, JAOK, Y TOTIENY
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JIPYTUX, MOKE OMTH HETIOBOJBbHM]A, TAKO Jia je MOTPeOHO caMoj CTpaHLU
NPENyCTUTH Ja OJUTY4H Aa iu he omycTaT o 3axTeBa uiin he ce yrpaBHH
MOCTYTaK HACTAaBUTH. Y CIIy4ajy Ja CTpaHKa OJlyCTaHe O]l CBOT 3aXTEBa
Jla HaKoH 00ycTaBJbama MOCTYIKA 3aXTEB IMOHOBO MOJHECE, N0 BeMy he
OUTH IOKPEHYT MOCTYMAK y KojeM he ce NpuMeHBaTH U3MEHCHHU MTPOIHCH
(Tomuh, Munosanosuh u Llynuh 2017, 28-29). Hacynpot Tome, ako cTpaH-
Ka OJUIYYH Jia Ce MOCTyIaK HacTaBu, OH he ce, 0 MpaBuiLy, CIIPOBECTH JI0
Kpaja nmpema panuje BaxxeheM npomnucy, uMajyhu y Buy yoOnuajeH HaqUuH
yTBphHBama OBOT MUTamba MPEIa3HUM U 3aBPIIHUM olpe10aMa 3aKOHa.

VY oznHOCy Ha paHHja 3aKOHCKa pellieha, mpuMehyje ce 1a je Haueno
noMohu cTpaHIM JONYHeHO U pazpaheno Baxxehum 3YII-om, mTo je mpa-
BWJIaH NOTe3, Oyayhu 1a oHO cajga gqonpuHocH Behoj MpaBHOj CUTYPHOCTH
Y U3BECHOCTH.

6. HAYEJIO AEJIOTBOPHOCTU 1
EKOHOMMNYHOCTMU TIOCTVYIIKA

JlenmoTBOPHOCT M EKOHOMHYHOCT TIPECTaBIbajy IpeaycioBe 3a edu-
KacHO BOh)ere YIIpaBHOT IMOCTYIIKA. 3aKOHOAABCTBO jeIHE ApKaBe Tpeba He
caMmo J1a y OKBHUPY OBOT Hauela IMpormuiie onpeheHe odaBe3e oprana Koju
BOJIY TIOCTYTIAK, a Koje he ofroBapatu NpupojIi ¥ CBPCH YIIPABHOT MOCTYTI-
ka, Beh je OuTHO 1 a Te obaBe3e Oyny AeTaspHUje pa3paleHe u mperusu-
paHe ofiroBapajyhum 3aKOHCKMM ofiperdama Koje ce T4y TOojeTMHAYHUX
(haza Bohema ympaBHOT TIOCTYIIKA.

VY ynpaBHOM TMOCTYIIKY, JIETOTBOPHOCT CE CTaBJba Y je/IaH BPJIO CJIO-
JKEHH KOHTEKCT, y3uMajyhu y 003up /1a ce oHa [IeH! KaKo U3 yIila CTpaHKe,
TaKO W ca aclieKTa jaBHOT nHTepeca. [lopes Tora, oHa je ycko MoBe3aHa ca
MPUMEHOM pa3IMYATHX MpaBHUX HHCTHTYTA (Byderuh 2021, 78) n ynHu
Jla HAYMH HUXOBE MMIUIEMEHTAIIH]e CIIYXKH YCIIOCTaBJbamy Mpakce Koja he
3a/I0BOJBUTH NOTPeOe KOHKPETHE APYIITBEHE 3ajeHUIIE.

INojenuuu ayTopu mpaBHY JEIOTBOPHOCT, y3 MPABHY CHUT'YPHOCT,
CBPCTaBajy Y OCHOBHE ITPaBHE BPEIHOCTH, NCTUUYNH HEHY MOBE3aHOCT ca
notTpedoM j1a mpaBo OyJie O1aroBpeMeHO TPUMEHEHO, YCIIe Yera ce JIeNo-
TBOPHOCT HaJla3u y KOJU3UjH ca IIPAaBHUM BPETHOCTHMA 32 YHje je TIOTITYHO
OCTBapeHE HEPETKO MOTPEOHO YTPOIIUTH HAjBUIIIE BPEMEHA, TOMYT UCTH-
He, paBne u 3akoHuTocTH (JIlykuh 1995, 520). Mako ce o nmeanHoj mpu-
MEHHM MIPaBa HE MOXE TOBOPHUTH, KATKaJ| je HY>KHO TOje/THHE MTPaBHE BPE/I-
HOCTH OCTBapUTH Ha yIITPO OHUX BPEAHOCTH Koje Cy, y3uMajyhu y 003up
OKOJIHOCTH JIaTe CUTYyaluje, Marhe 3HadajHe. FcToBpeMeHO, )KPTBOBAHEM
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THUX BPEAHOCTH HE CMEjy C€ MPEKOPAYUTH pasyMHe IpaHHIle U TUME Ipe-
hu y camoBOJBY.

Haueno n1e10TBOPHOCTH M €eKOHOMHYHOCTH MOCTYTIKA j€ HACTaJo
criajameM Havesa eUKacHOCTH M Hauesla eKOHOMHYHOCTH, Koja Cy OJIBO-
jeHo 6una npensulena jom ox 1977. roqune y okBupy Tagamrmer 3YIl-a.*
JlenoTBOPHOCT c€ OAHOCH Ha YCHEIIHOCT U LEIOBUTOCT OJTyUHBarba y
yIPaBHOM MOCTYTKY, 10K c€ M0J] eKOHOMHYHOLINY moapa3ymeBa Boheme
nocTynKa 0e3 oyroBiaueka, y3 TO Mambe TPOIIKOBA M0 CTPAaHKE U ApY-
re y4ecHHKE, aJld Tako Ja Op3vHa OJlBHjama MOCTYIKa HE CIIpeyuu Jia ce
M3BEAY CBH JIOKa3W HEOIXOAHHM 3a MPABUIIHO M MOTIIYHO yTBphHUBambE UH-
weHnyHor crama (Tomuh, MunoBanosuh u Lynmh 2017, 30).

[IpBu enleMeHT OBOT Havesa THYe ce Ty >KHOCTH OpraHa Jia CTpaHKa-
Ma oMoryhu J1a ycrenHo 1 HeJOBUTO OCTBApe U 3alITUTE IPpaBa 1 MPaBHE
MHTEpece, y 4YeMy ce orjeaa JeJIoTBOpHOCT. [Ipe Hero mTo je Ha oBaj Ha-
YuH npensuleHa, moMenyTa oapenda je mpoiasuiaa Kpo3 HEKOJIHKO Tep-
MUHOJIOIIKKX ITpoMeHa. Hajrpe je m3menama u nonynama 3YIl-a u3 1977.
roguHe Ouia mponucaHa o6aBes3a opraHa Koju pelaBajy y ynpaBHUM CTBa-
puma na o6esbene ,,eprkacHO” OCTBapHBamE MpaBa CTpaHaka, 1a Ou oHjxa
3VII u3 1997. ronune npeaBuaeo odape3y opraHa jga obe30eze 1a ocTBa-
puBame mpaBa cTpaHaka Oyne ,,ycremno u kBanuteTHo” (3YII 1997, un.
7). Hajzan, Baxxehu 3Y 11 roBopu o ob6aBe3u oprana aa omoryh ,,ycremso
Y LEJIOBUTO” OCTBapHBamhE M 3alITUTY ITpaBa cTpaHaka. Mnak, mpeTxoaHo
MOMEHYTH 3aKOHU HUCY TMOHYAMIIN KPUTEpUjyME ,,ePUKacHOCTH, ,,yCIIe-
IIHOCTU ¥ KBaJIUTETA”, OHOCHO ,,yCICIIHOCTU U 1enoBuToCcTH . Pazmor
3a TAaKBO OIPEEIbEHH-E 3aKOHOAABIA OM Ce MOTrao TPaKUTH Y TOME IITO OU
MPETXOIHO OfipehBarbe OBUX MOjMOBA OMIIO HETPHUMEHHBO HA Pa3IHUNTE
KOHKpETHE CITydajeBe, C 003UPOM J1a OHO ILITO 3a jeJaH CIydaj IpeAcTaBba
euKacHO, OTHOCHO ACTOTBOPHO OCTBApHBAaIL€ MpaBa 1 MpaBHUX HHTEpeca,
He MOpa OUTH €PUKACHO Tj. JETIOTBOPHO U Y HEKOM APyTOM ciyudajy (Mui-
k0B 2016, 80). Moxxe ce pehu aa je TepMHHOIOTHja KOjy KOPUCTH Bakehu
3VII ucnipaBHa, ainu ¥ NOTIYHH]ja U IPEUM3HHUja Y OJHOCY Ha MPETXOIHA
3aKOHCKa pellema, jep - YKOJIMKO CTPaHKa IIEJIOBUTO OCTBAPH HEKO CBOjE
npaBo, OHO he caMUM TUM OUTH OCTBapeHO KBAJUTETHO.

Kana je peu o camum nojMoBuMa e(pUKaCHOCTH U JEIOTBOPHOCTH,
HEOMXOJHO je YKa3aTH Ha pa3nuky usMelhy oBux tepmuna. EdukacHocT
je CYLITHHCKH BHILIE Be3aHa 3a BpeMe KOje ce YTPOLIN MPHJINKOM pellaBa-
a yIpaBHE CTBapH, Te je oHa y Behoj MepH IoBe3aHa ca EKOHOMUYHOII Y

4 3aKoH 0 OMIITeM yIpaBHOM 1octynky, Cuayacoenu sucm COPJ, 6p. 4/1977.
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Hero ca nenorBoprouthy. Kao mTo je Beh peueHo, 1e10TBOPHOCT ce OHO-
CH Ha YCIICIIHOCT U LEJIOBUTOCT OJJTyYMBaka, OHOCHO Ha MPABHIIHO BO-
hemwe ynpaBHOT mocTymnKa (MOLITOBakbE M MPUMEHY PEIeBaHTHUX MpaBHIia
KOHKPETHE MPOLEAYpPE) U MOTIIYHO OCTBAapeH-E MpaBa CTpaHaka Tj. HaMeTa-
e 00aBe3a YrjuM ce U3BpLICHEeM 00e30ehyje ckiagHo GyHKIMOHNCAE
JIpYLITBEHUX TOKOBA U OcTBapeme jaBHOT nHTepeca (Timotijevic 2024, 72).

ExonomuvHOCT ce orniena y Bolemwy moctynka 0e3 onyropiadena,
¥ TO Y3 IITO Makby U3JI0KEHOCT YUSCHHKA TPOLIKOBUMA MOCTYIIKA, C THM
Jla TakaB HAYMH MOCTyNama He cMe OMTH Ha IITETy 3aKOHUTOCTH, JIEJO0-
tBopHOCTH M uctuHe (Tomuh 2022, 210). OnpaBaano je Aa mocTynax Tpa-
je HeIITO y’Ke M J]a Ce BOAM y3 BHILE TPOLIKOBA, aKO TO JIOBOJHU /0 JOHO-
HIeHa 3aKOHUTE OJTYKE M MPABUIIHO U TIOTIYHO YTBP)EHOT YNHEHUYHOT
CTama, WITO 3HaYU Ja CKOHOMUYHOCT IPBEHCTBEHO MOpa OUTH y CKIaTy
ca 3akoHuTOIIhY.

Tpajame mocTynka U BUCHHA TPOILIKOBA CBAKAKO HE CMEjy J1a IpeBa-
3ul)y pazymue rpanuue. Jlakie, 3a pa3iauky o AeJI0TBOPHOCTH KOJ Koje je
Harjacak Ha pe3yJlTaTHMa MOjeAMHHUX MPOLUECHUX PAIbH Tj. MOCTYIKA Y
LEJIMHHU, H TO Y CMUCIY YCIICHIHOT, TOTIYHOT U e€(pUKacHOT OCTBapuBamba
npaBa 1 o0aBe3a CTpaHaKa U 3alITHTE IUXOBUX MPAaBHUX MHTEPECA, EKO-
HOMHUYHOCT C€ IIPEBACXOIHO BE3yje 3a EKCIEIUTUBHOCT U IITEIAIbY MPH-
nukoM Bohema noctynka (Tomuh 2019, 135). IIperxoano Bakehn 3VYII je
ca/ip’kao rOTOBO MACHTHYHY OZIpe0y y MOTJIey MPUHIIUIIA EKOHOMUYHO-
CTH, aJIi je mpeaBrhao u Ja ce MocTynak BOAM TAKO Jla ce U3BEAY JAO0Ka3n
noTpeOHH 3a JJOHOMICHE 3aKOHUTOT U MpaBtHOT pemena (3YI1 1997, un.
14), mrto je n3octaBibeHo Bakehum 3YII-om, koju ce 3aapkaBa Ha IPOIIH-
cUBarby 00aBe3e oprana Ja MpaBUIHO U MOTIIYHO YTBPAU YHH-CHUYHO CTa-
Be. Ycrel Tora ce mocTaBjba MUTAmkE J1a JIM OBAKO YTBPH)EHO YNHHEHUYHO
CTame HY>KHO 3Ha4M Aa he OMTH TOHETO 3aKOHUTO M MPABUITHO PEILICHE.
Onrosop Ha oBO nuTame he y Behunu cinyyajeBa 6utu notBpaas. M3zyse-
TaK YMHE CUTYyalllje y KOjuMa yIpaBHU OpraH M3BeJe MOrpelia 3aKjby-
Yak W3 MPaBUIHO U MOTIYHO YTBPH)EHOr YMIEHUYHOT CTamba MU Morpe-
IIHO MPUMEHHU MaTepHjaJIHO IPABO, a J1a j€ MPETXOAHO YHILEHUYHO CTabEe
Takole MoTIyHo U nmpaBuiiHO yTBpheHo. C 003upoM Ha OBaKBe CIy4ajeBe,
cmarpamo na Baxkehu 3YII Huje Tpedao ga H30CTaBU MOMEHYTY 01peioy,
noceOHO uMajyhu y By BasKHOCT CBEOOYXBATHOT peryJincarma yIpaBHO-
MpOLIECHE MaTepuje.

Jasbe, y OKBUpY Hadema ACIOTBOPHOCTH M EKOHOMHUYHOCTH TTOCTYTI-
ka, Baxkehn 3YII mpensuba u aBe HOBE onpende Kojuma ce Oprany Koju
BoaM noctynak Hamehy onpelene oOaBese y nuiby euKacHHjer Bohema
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noctynka u pactepehema crpanaka. ObaBe3a opraHa Ja no ciy>x0eHoj
Jy>KHOCTH U3BPILIH YBH/]l y YHILECHHIIE CaApKaHe y CIy>KOeHO] eBUACHIIN]H
U J1a TpubaBy U 00paaM MoAaTKE O TUM YHIbEHHUIIaMa, IIPEACTaBIba jeJaH
0]] eJieMeHaTa Hayelsla HCTPaKHOT MOCTYyIamka y Mpolecy yTBphruBama du-
HBCHUYHOT CTarba y LUuJby OTKpUBama ucThuHe. C Apyre cTpaHe, o1 CTpaHKe
ce MOT'y 3aXTEBaTH NCKJbYYMBO MO/ HEOIIXOJHH 32 IbeHY UICHTU(HUKA-
LHUjy ¥ TOKYMEHTH KOjUMa ce JJOKa3yjy YHICHHIIE Koje HUCY o0yxBahene
cinyxx06enom eBuneniujom (Tomuh 2022, 210). Tume je cTpanka 0cii060-
hena nyxHOCTH MprOaBbamka MojaTaka 0 KojuMa ce BOIHU CIyKOeHa eBH-
JIeHIIMja, a MoMeHyTa oapeada je, Oyayhu na ce Haja3u y OKBHpY Hauena,
nocraja obaBe3yjyha y cBakoj ynpaBHOj 00JacTH.

Haueno n1e10TBOPHOCTH 1 eKOHOMHUYHOCTH TOCTYTIKA j€ aJbe pas-
pabheno HuzoMm oapenaba 3YIl-a koje ce THUYy HauMHa yTBphHUBamba YHbe-
HUILA y IOCTYIIKY ¥ Jy>KHOCTH OpraHa Jia mpruodaBJba MOJaTKe MO CIIyKOe-
HOj Iy’)KHOCTH, MECTa OJ[pJ)KaBama yCMEHE paclpaBe U cliajamba CTBAPH Y
jenan nocrynak (3YI1 2016, umn. 95, un. 102, ct. 2, wn. 103, wn. 115, ct. 2), a
MPOMNUCaHA je ¥ MPEeKpIIajHa U TUCIHUILIMHCKA OATOBOPHOCT OBJIaITheHnX
ciryOeHuX Jula Koja IOCTyNe CynpoTHO HaBeleHUM oxpendama (laBu-
Huh 2020, 23). Haueno ekoHOMUYHOCTH CBOj M3pa3 HaJla3u U y ofpeadama
0 MHCTUTYTY jequHCTBeHOT yrpaBHor mecta (3YI1 2016, ui. 42).

OBako onpeheHo Havyeno IeT0TBOPHOCTH H EKOHOMUYHOCTH MOCTYIIKa
MOCTaBJba BaJbaHy OCHOBY 3a €(pMKAaCHO, KBAJTUTETHO U yCHEIIHO Boleme
YIPaBHOT MIOCTYIIKA, y KojeM he Outn 00e30eleHo onakiaBame moioxkaja
CTpaHKE U JIaKIIe OCTBApUBAaIbE U 3alITHTA IleHUX NpaBa. MehyTum, oBa-
KBE 07ipeni0e ce He MPUMEIbYjy JOCIEAHO Y IPAKCH, YEMY Y TIPUIIOT TOBOPE
OpOjHU TyTOTPajHU MOCTYIIIH U CilydajeBd hyTama yrpase.

HeakTuBHOCT ynpaBe HEMoKeJbHA je KaKO ca aclieKTa CTpaHaka y
MOCTYIIKY, TAKO U MMOCMAaTPaHO M3 yTja MpaBHJIHO cXxBaheHor mojMa jaB-
Hor unrtepeca. llraBume, hyrame ynpase Kao mpeiMeT yIpaBHOT criopa
MOCTAaJO je BEJIUKH TEpeT 3a YIPaBHU Cy[, YeMY Y IPUIIOT TOBOPH ca-
na Beh orpoMan 0poj mpeameTa o oBoMm ocHoBy (Mwumnosanosuh 2021,
63-64). nak, Tpeba BOAUTH padyyHa U O TOME Ja ce clly4ajeBHu hyTama
yIpaBe jaBibajy U ycien 310ynoTpede npasa, Tako Ja HelOClIeaHa Ipu-
MeHa MPUHLHUIIA AETOTBOPHOCTH M EKOHOMUYHOCTH HHj€ CaMO MOCIIE/IH-
1a MoHallamba oOpraHa jaBHe ympase (0 OBOMe BUIIEC HELITO KacHHUje, Ha
oarosapajyhem mecty).
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7. HAYEJIO UICTHHE 1 CJIOBOAHE OLIEHE IOKA3A

Haueno uctune n cnoboiHe oreHe JoKa3a MPUHIHNII j€ O KJbYyYHOT
3Ha4aja 3a caM TOK yIPaBHOT ITOCTYIIKa, OJHOCHO 3a IIOCTyNaK n3Bohema
nmokasa. OHO je Be3aHO 3a jeflaH OJf TJIaBHUX ITUJbeBa MOCTYTKa, Tj. 32 YTBP-
huBame npaBor cTama CTBapH, MITO ce He Moke mocTihu 6e3 Bosbe oprana
Jla CBaKOM CITy4ajy TIPUCTYIH 030UJBHO, MMaXKJBUBO ofiMepaBajyhu pasmnm-
YUTE YMIEHULIE U JOKa3e, He O JIM JAOIIA0 10 UCTHHE U IOHEO aJIeKBaTHY
OJUTYKY Y KOHKPETHOM CITy4ajy.

VY nutamy je Haueso Koje je POpMHUpPAHO ClajambeM HeKa allbuX Ha-
yenla UICTHHE W Hayela oleHe nokaza. Baxkehn 3YII y Mmamoj Mepu Moau-
¢dukyje Hayeno uctuhe. Peu je o Haveny koje ce ce 10 1997. ronune 3Bano
,,Hadeso MarepujarHe uctTuHe”. OBakaB Ha3WB MPOUCTHYE U3 TPABHOTEO-
pHjcke moxaerne Ha (opMaTHy U MaTepHjaliHy HCTHHY, KOja ce 3aCHHUBA Ha
MeToJama Koje ce KOpHUCTe Kako OM OpTraH KOju BOAM MOCTYIAK yTBPINO
npaBo cTame cTBapy. Kox npuHnInna popMarHe NCTHHE, METOIH 32 YTBP-
huBame ynmbEeHUIA Cy yHaIpen onpeheHr Mponrucuma, Tako Ja ce mpaBo
CTame CTBApH YCTaHOBJbABA ITyTEM JIOKa3HUX CPEICTaBa YHja je JOKa3Ha
CHara rnponucata 3akoHoM. Hacynpot Tome, Ko Have1a MaTepHjaiHe UCTH-
HE, OpraHy je OCTaBJbECHO Jia n3adepe MeToje YTBphuBama MnpaBor Crama
CTBapH, YMMe CE OBO HAYEJIO Y BEIMKOj MEPH MPHUOJINKaBa HCTPAKHO] MaK-
cumu (Munkos 2016, 81).

Nmajyhu Ha yMy pa3HOBPCHOCT M IMHAMUKY JIPYIITBEHUX 30MBamba,
OpraHy je HEOITXOJIHO MOBEPUTH W3BECHY CI000My MPHJIMKOM H300pa Ha-
9YHHA YTBphUBamba UCTHHE, ITOJ YCIOBOM Ja OH OJITOBOPHO M aHAJTUTHIKH
HPUCTYIH CBAKOM IOjeIHHAYHOM CITy4ajy, Y3 MAKCHMAJIHY aHTa)KOBaHOCT
Ha I10Jby Ca3HaBarba M 00pajie CBUX PeJIeBAaHTHUX YNHHCHUIA H OKOJHOCTH.
C TuM y Be3H, ycBajame Haueja MaTepujaiHe UCTUHE C€ YMHU Kao IpH-
KJIQAHUjU U300p, 003UPOM 12 j€ HEeTOB IIUJb MOTITYHO U MIPaBHJIHO YTBphH-
Bak€ YHCHUYHOT CTamba Koje Hehe mpaTuTH 3aHeMapuBake KOMITJICKCHO-
CTH Pa3IUYHUTHX )KHBOTHUX CHTYyaIHja U3 Koje MpoucTrude norpeda na ce
nocrynajyhem oprany nosepu onrosapajyhe mosbe cio0o/iHe olieHe Kaia
je ped o yTBphuBamy MpaBoT CTamka CTBAPH.

3VII npuxBaTa Ha4eI0 MaTepHjallHe UCTHHE, C TUM Ja j¢ ’heTOB ca-
JIATIH-H HA3WB ,,HadeNno0 ucTHHE . Mory mocrojatu aBa Moryha pasmora 3a
oBakBy ¢opmyinanujy. [IpBo, cTporo y3es, moctoju camo jeaHa, 00jeKTUB-
Ha UCTUHA, IITO NOJeNy Ha GOpMaliHy M MaTepHjalHy UCTHHY YHHU U3JIH-
mHOM. J{pyro, n30cTaBibame NpHeBa ,,MaTepujanna’ TOMPUHOCH jacHONH
OBOT Hayesa 3a CTPaHKy U OTKJIamka MOTpedy eBeHTYaIHOT TyMauekha He-
TOBOT Ha3MBa, OJJHOCHO TOTa Ha IITa CE OHO KOHKPETHO OJJHOCH.
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8. HAYEJIO ITPUCTVYIIA UTHOOPMAILINJAMA
N 3AIUTUTE IIOAATAKA

HeomnxoHo je aa nojeauHiiuMa Oye oMoryheH npucTym JUIHUM
nojalrMa Koju ce 4yBajy Kako OM OHH MOTJIH Jia IPOBEPE HAYMH HHXOBE
o0pajie ¥ BUXOBY TAYHOCT, &Ik U /1a, YKOJIUKO TO OKOJHOCTH JIOMYIIITA]Y,
OCTBape U JIpyra rnpasa, Kao IITO Cy MPaBO Ha UCTIPaBJbabe UK OpHcambe
nogaraka (MwunoBanosuh u Kpctuh 2021, 35). [lpukymnibamme, 00paaa u j1o-
CTaBJbabC JINYHHUX MOIATAKa CE€ MOPajy BPIIUTH Y3 CTPHUKTHO MPHUAPIKaBa-
€ YHAIpE/ NpeaBuljeHe nporeaype 1 NolITOBAKkE U 3alITUTY OCHOBHUX
JbY/ICKHX ITpaBa, Mel)y KojuMa je y OBOM KOHTEKCTY CBaKakKO HajBayKHUje
paBo Ha MONITOBAKE MPUBATHOT XKUBOTA. MaKo je IJaBHU UJb MPYyKa-
’Ba HH(OpMaIlHja Of jaBHOT 3Hauaja OCTBAper-C jJaBHOT HHTEPECa, BEropa
peanu3aliyja He CME 3HAUUTH PEKOMEPHO 3aIupambe Y MPUBATHY chepy
MOjeINHIIA.

Haueno npucryna nHpopmanyjama 1 3alTUTE MOAATaKa YBEJICHO
je Baxxehum 3YII-oM 1 OHO je OBE3aHO Ca HU30M IpaBuUJia KOja Ce 0JHOCE
Ha 00aBe3e opraHa Koju BOJIC YIIpaBHHU MMOCTYIAK Ja oMoryhe yBuza y oj-
roBapajyhe nmomarke u 00e30e/e HUXOBY 3aIITUTY Kako He OW JOIIIO JI0
Kpuiema oapehenux mnpasa. [Ipema O6paznoxewy [Ipennora 3YIl-a, oBo
Haueo je ,,y GyHKIuju omoryhaBama nprucryna uaHdopmaljamMa o Koju-
Ma jaBHOCT MMa IPaBo Ja 3Ha, a Ja IPU TOME TajHH U JTMYHU Mojanu Oy-
ny 3amruhenn”.’

o noverka 21. Beka, Opojau nonanu 'y CpOuju cy nmpeacraBibalin
JIP’)KaBHY, BOJHY WJIHM CIIy»OeHy TajHy. MehyTuMm, noHomemem 3akoHa o
cI000HOM TPUCTYITY WH(OpPMAITHjaMa O jABHOT 3Havaja,’ CMarbHBamEM
Kpyra TajHUX ToJaTaka 3aKOHOM O TajHOCTH MoJaTaka’ i yCIOCTaBIbakheM
uHctutynuje [loBepenrka 3a mHPpOpMAIIUje O jaBHOT 3HAa4Yaja U 3alITUTY
nojaTaka o0 JMYHOCTH Ka0 HE3aBHCHOT U CAMOCTAJIHOT KOHTPOJIHOT Tea,
CTBOPEHH Cy MPEIYCIOBU 32 BUCOK CTEINEH TPAHCIAPSHTHOCTH YIPaBHOT
nocrynka (Tomuh, MunoBanosuh u Lyuh 2017, 39). Takohe, camo nipy-
Kame nHpopMallija mpeAcTaB/ba yIpaBHy pajiby U Ha OBY aKTHBHOCT
yIIpaBe ce MPUMERYjy IPEBACXOHO OIpeioe MOCEOHNX 3aKOHa.

VY capamime BpeMe, pa3Boj HHPOPMATUYKE TEXHOJOTH]€ YTUIIA0 j€ Ha
TO JIa Ce MPUKYILJbathe HHOOPMaIIH]ja, BHUXOBA 3aIITHTA U IIPUCTYII HbHUMa

s TIpensior 3akoHa O OMIITEM YIIPAaBHOM HOCTYIIKY, https:/www.srbija.gov.rs/extfile/st/257861/

pz_upravni_postupak195_cyr.zip. (14.5.2025).

3aKoH 0 c10004HOM IpUCTYITy HH(OpPMaI¥jamMa oJf jaBHOT 3Hadaja, Cryocoenu eaachux PC, 6p.
120/2004, 54/2008, 104/2009, 36/2010 u 105/2021.

3akoH o TajHocTH nopartaka, Cryacoenu eracnux PC, 6p. 104/2009.
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MOpajy CTaBUTH Yy jeJlaH JI0CTa CIOXEeHHju KOHTEeKCT. [lITaBuiie, nojaBa u
Pa3Boj eIEKTPOHCKE yIpaBe J0BEIH Cy JI0 TOTa J1a CE U caM TojaM yIpase
nocMmarpa Ha jeaH HOB HAaUMH, JOK Cy CKJIAQAHMILITEHE U 3allTUTA oaTa-
Ka 0 IMYHOCTH JOOUIIU MOTITYHO HOBY TUMEH3H]Y, LITO je CBE YTULAJTIO Ha
TO J]a MpHUCTy N HH(pOpManMjaMa U 3alITHTa NojaTaka Hal)y cBoje MecTo 1
y oapendaMa o OCHOBHMM HaueJIMMa OMIITET YIPAaBHOT MOCTYIIKA.

Tpeba umaru y Buny a O NpuHIUN NpUcTyIa HHpopManujama u
3alITUTE MMoJaTaka BakKHo | Jia Huje nponucan 3YII-om, Oynyhu na npo-
n3miasu u3 Ycrasa® u ofarorapajyher noceOHOT 3aK0Ha KOjU KMa XOPH30H-
TaITHO JIejcTBO (3aKOH O CII000HOM MPHUCTYITY HH(OpMAIjaMa Of] jaABHOT
3Hayvaja). Mnak, npeaBuhame oBOr Havena je 3Ha4ajHo 300r Tora MmITo ce
HBETOBUM IPONHCHBaBEM pa3pal)yjy yCTaBHU NPUHIMIN Y OKBUPY 3aKOH-
CKOT TEKCTa U JIOoNpHHOCH Behoj BllagaBUHU TpaBa.

9. HAUYEJIO 3ABPAHE 3JIOYIIOTPEBE ITPABA

Haueno 3a0pane 35oymoTpede rmpaBa mpezcTaBba Havueso Koje HHje
npensuheHo Baxkehum 3Y1I-oM nako mocToju OCHOB 32 HETOBO MTPOITHCH-
Bamwe. Hanme, y mpakcu ce ycTtaiauio Aa ce ynpaBHUM OpraHiMa II0JHOCH
BEJTUKH OpOj 3aXTeBa KaKO OHU HE OW MOTJIH OJIarOBPEMEHO OJTYYHTH 10
CBUM 3aXTEBHMa, Ja OW ce MOTOM ITOJIHeNa yKanda, OTHOCHO Ty»xk0a 300rT
hyrama ympase, myTeM Koje he ce 3axTeBaTn HaKHaJ[a TPOIIKOBA MOCTYTIKA.

CaMuM THM, yo4aBa ce J1a MOCTOjH 3Ha4ajaH Opoj JINIa Koja HacToje
Jla OCTBape HEOIpaBlaHy KOPHUCT ITOIHOUICHEM BEIUKOI Opoja MpaBHUX
cpeacrasa u ontepehnBameM opraHa 1 YIpaBHOI Cyza, YUME JOJIa3H 10
350ymnoTpede mpaBa cTpaHaka Kpo3 Kopuinheme HHCTUTYTa hyTama yipa-
Be. Y ckiajay ca TuM, y okBupy 3Y1l-a u 3YC-a 6u Tpebano mpeaBuaeTs u
pa3paauTy Hadeno 3j10ynoTpede mpasa (Mmrosanosuh 2021, 71).

3a paznuky ox 3Y1l-a, 3akoH o ynpaBHoM noctyniky Llpae 'ope (3YII
L")’ camprku Havesno 3abpaue 3;10ynoTpede mpasa, mponucyjyhu ia je jas-
HOIIPABHU OpraH ,,Ay’aH /1a CIpEeYH CBaKy 3J0yNnoTpedy ImpaBa CTpaHKe
y ynpasaom noctynky” (3YII LT, un. 15). Kako je mpeTxomHo HaBeneHO,
MHIILJBEHa CMO J1a O 0BO Hadeso Tpebdaio mpeaBuaeTy u cprckum 3Y1I-
OM, YIIPaBO KaKo Ou ce m30eriie IOMeHyTe CUTyalllje y TIPaKcH, a Ipe cBera
yciie[l Tora IITO OHE HEraTUBHO YTUYY Ha I€JIOTBOPHOCT M EKOHOMUYIHOCT

8 VYeras PC jemun 3aIITHTY HOJaTaka o0 JMYHOCTH y 4iI. 42 1 ipeaBubha npaBo Ha 00aBemITEHOCT
y OKBUpY 4IL. 51.

®  Zakon o upravnom postupku, Sluzbeni list Crne Gore, br. 056/14 od 24. 12. 2014, 020/15 od 24.
04. 2015, 040/16 od 30. 06. 2016, 037/17 od 14. 06. 2017.
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y Bol)ery yIIpaBHOT MOCTYIIKA, aJIM ¥ Ha OJIarOBPEMEHO pellaBame yIpas-
HuX cnopoBa. [lopen Tora, mpakca onrepehuBama oprana 3aXTeBUMa, OA-
HOCHO >kaji0ama, kao u ontepehuBame YmpaBHOT cyzaa Tyxk0ama KojuMa
ce 3aXTeBajy TPOLIKOBH MOCTYIKa, IPEACTaBIba yAap Ha OyleT ApKaBe U
onemoryhasa ocTBapem€ jaBHOT HHTepeca, moceOHo y3umajyhu y o63up aa
ce TIOMEHYTHM MOCTYNakeM OTeKaBa U OAYTOBJIa4YH OJTyYHBabE O 3aUCTa
3HAYajHUM 3aXTEBHMa YHje je pelIaBambe y jaBHOM HHTEPECY.

12. OJHOC U3MEDBY TIOJEANHUNX
HAYEJIA YIIPABHE ITPOLEJYPE

BpojHa Hadena ommiTer yrpaBHOT TIOCTYIIKa Cy MeljycoOHO moBe3a-
Ha W HaJla3e ce Y HeMPEKHIHO] KOpeJIaTHBHOj Be3W Koja J0Ja3u 10 u3pa-
Kaja MPUITMKOM pelllaBama IojeIMHAYHUX ci1ydajeBa. Ty Oucmo mpe cBera
U3/IBOJHIJIN HAUYeJI0 3aKOHUTOCTH, Ha4eJI0 CPa3MEPHOCTH, HAYEIIO 3alITH-
TE TpaBa CTpaHaKa M OCTBApHBarba jaBHOT MHTEPEca M HAYENI0 UCTHHE U
CII000/THE OlleHEe J0Ka3a, Kao MPUHIIHIIE KOje O/JINKYje BETUKH CTETIeH T10-
BE3aHOCTH, a KOjU Cy O IPBOPA3pEIHOr 3Ha4aja 3a yIPaBHU MOCTYIAK U
HEroBO KBAJIMTETHO M CBEOOYXBATHO CIIpOBOleme.

Jla Om yormiTe 101ao y CUTyaIujy a MpuMemyje Hadello cpa3Mep-
HOCTH, OJHOCHO BOJIH padyHa O IpaBHMa CTPAaHKE, jaBHOM MHTEpPECy H
yTBphyje mpaBo cTame CTBapy U IIeHH J0Ka3e, OpraH Hajiupe Mopa OuTH
3aKOHOM OBJTanTheH Ha KOHKPETHO MocTyname. Tek Kaja ce CTEeKHY 3aK0-
HOM TIPOTIFICAHH YCJIOBH, OopraH he ce Hahu y cuTyalnju Koja 3axTeBa o
era Jia MPIJINKOM CBOT TIOCTYIIaka y3Me y 0031p jeflaH, a HEPEeTKo U 0ap
JOII HEKM WMJIM BUIIIE OCHOBHUX IPUHIIMIA. Y CKJIATy ca THM, 3aKOHCKH
3aCHOBAHO IOCTYTIAahe YNHU OKOCHHILY IPUMEHE OCTAaJINX Hadesla M KOH-
CTAaHTHO je IPUCYTHO KaKo y cepr mponucruBama paBHUX HOPMHU, TAKO
n'y chepr ’UXOBE TIPUMEHE.

Jlasbe, HECYMbHBA j€ TIOBE3aHOCT M3Mel)y Hauella cpa3MepHOCTH U
Havesa UCTHUHE ca je/lHe, M Hadella OCTBapuBamba jJaBHOT HHTEpeca ca JIpy-
re crpade. Cpa3MepHOCT MOCTYTIamka Ce MPe CBEra IMpoIucyje Kako opra
He OM y HacTOjamy /1a CBOjUM IOCTYTIaheM OCTBApH jaBHU MHTEPEC OTpa-
HUYHWO TIpaBa nojeanHIa y mepu Behoj oq Heornrxoane. Koja je To mepa ,,He-
OIXOfHA”, TIEHH Ce OJI CITydaja JIo CiIydaja, mITO je U HeM30eKHO, 003UpOM
Ha JMHAMHKY ¥ KOMIIJIEKCHOCT JPYIITBEHOT )KHBOTA.

YrBphuBame UCTHHE je HY)>XHO BE3aHO 3a OCTBApPEHE MPUBATHOT
WHTEpeca CTpaHKe, alii BEeTOB TJIABHU I1Jb OM Mopaiia OMTH peaau3annja
BPEIHOCTH KOj€ TMOTMaAajy Mo KaTeropujy jaBHOT nHTepeca. [Ipunmnkom
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Tparama 3a IpaBUM CTalEM CTBapH, opran Ou Tpebajo Ja ce pyKoOBOIU
noTpedoM 3a yCIocTaBJbamkbeM IIPaKce Koja ce Hehe 3acCHUBaTH Ha TOME J1a
ce BpeIHOBaC YHILEHHUIIA M OL[CHA JJOKa3a CBey Ha MyKH (opMain3am.
VY ToM cMHCTTy, peliaBamke KOHKPETHUX CITydajeBa O CTpaHe Pa3InuUuTHX
opraHa jaBHe ynpaBe Ha Ha4YMH Koju oMoryhasa neTasbHO M aHAJIMTHYKO
carje/aBame 1 OlIEHY CBUX PEJIEBAHTHUX YNHHEHUIIA, OKOJTHOCTH M JI0Ka3a,
npeacTaBiba N3pa3 Mpakce MyTeM Koje ce OCTBapyje jaBHU HHTEPEC, JIOK ce
HCHUM yjeTHadaBambeM (OPMUPa U OAPIKaBa MOY3/1aH CUCTEM jaBHE YIIPaBe.

Haj3an, Tauka moBe3HMIa Havyesla Cpa3MEPHOCTH M Hauella 3allTh-
TE MpaBa CTpaHaKa CacTOju ce€ y TOME LITO MpUMeHa 00a OBa MPHHIIUIIA
MOCTaBJba Mpe]l HAJJIC)KHHU OpraH CIOKEHH 3a7aTaK IOMHUPEHa jaBHOT U
MpUBaTHOT UHTEpECa.

13. 3AKJbYHAK

Hauena cy moctynaru koju oONHKYjy U YCTPOjaBajy MpaBHU U JPY-
mTBeHH nopenak. OHa ciry’ke Kako HaUIS)KHUM OpraHnMa Koju TocTymna-
Jy Y KOHKPETHUM Cy4ajeBuMa, TaKO M OHMMa KOjH TEXKe Jla CBOja IpaBa
octBape. [ToBpx Tora, oHa MOry OMTH BaJbaHO CPEJCTBO 3a ITPEBa3HIIAKE-
€ HEZIOPEUCHOCTH, HEMTPELU3HOCTH, HEIOCIICTHOCTH U APYTUX MAbKaBO-
cTH Bakehnx HOpMHU.

Kaxo 61 Hauena ocTBapuiia cBojy CBpPXY, MOpa IOCTOjaTH CIPEMHOCT
Jla ce OHa MPABILTHO MIPONUITY U IpUMemy]y. M3nBajame moceOHNX Hade-
JIa ¥ BBUXOBO MIPOITMCUBAKE Ha TIOYETKY 3aKOHCKOT TEKCTa BOJIU jJaCHU]jO] U
cBe0OyXBaTHH]jOj pETYJIaTHBH YIIPABHOT ITIOCTYKA. Y3 TO, YKOJIHKO CTPaH-
Ka apryMeHTaIlHjy 3a CBOje CTaBOBE HE MOKe TpoHahu y mpeocTanum 3a-
KOHCKHMM ofipetbama, yrpaBo Hadesla MOTy IMOCITYXHTH Kao YIOPHUIITE 3a
BeHe TBpAKe. BaxkHo je nctahu 1a Hayena MOTy CITY)KUTH U KaO CPEICTBO
3a MOy HhaBamke MPAaBHUX IPAa3HUHA U TAKO OCTBAPHTH OUTHY YJIOTY Y ITpe-
Ba3WJIAXKEy HEJJOCTAaTaKa MOjeINHIX IPAaBHUX HOPMU.

OcTBapeme U 3alITUTa MpaBa | MPaBHUX MHTEPEca je 3ajeIHNYKHU
€JIEMEHT MHOTHX ofpenada jomaher 3aKOHOAABCTBA O HaYeIMMa YIIpaB-
HOT IIOCTYTIKA, [ITO YjeTHO MPEICTaBIba U jeJaH OJ] ITTABHUX [NJbEBA LIEJI0-
KYITHOT IIPaBHOT MTOPETKa jeaHe 3eMibe. [IpuToM, mojetnHu NPpUHIUITH CY
n3nBojeHn u nocsehenu cy um noce6um unaHosu. Lluss Tora je 6uo ma ce
HEKa Hauella HICTAaKHY Kako OH ce YMTaB BbUXOB CUCTEM YCKJIaIHO ca IPHH-
[UITMMA KOjU Cy JOMHHAHTHH y €BPOIICKOM YIIPAaBHOM IIPOCTODPY.

Cepxa npensuhama ogpel)eHnX Hadyena y OKBUPY 3aKOHA KOJUM Ce
ypebyje onmTu yrnpaBHE nocTynak Tpeba ma Oyae mpyKame OCHOBA 3a
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NPaBUITHO M €PUKACHO BOh)CH-E MOCTYIIKA, Ka0 U 33 YCIIOCTaBIbabhe jaCHOT
U JISIOTBOPHOT cucTteMa npasHe 3amrute. Onpende Baxeher 3YIl-a y Be-
JIMKO] MEPH UCITyHhaBajy 0Baj II1Jb, IOK je Ha MpaKcu Ja 00e30e11 lUX0BO
nocieqHo cripoBoheme. Takohe, mpumehyje ce na nmoctoje ogpehenu He-
JIOCTAIlM 3aKOHCKE PEeryJIaTHBE, KOjH Ce ITPE CBEra 0JJHOCE Ha HEIOCTOjarmhe
noceOHOT opraHa Koju 01 ce cTapao O 3alITHTH 3aKOHUTOCTH H jABHOT UH-
Tepeca y ynpaBHOM IOCTYIIKY, IITO HEraTUBHO yTHYE HA Hadyela 3alliTH-
Te TpaBa CTpaHaKa U OCTBapUBarbha jJaBHOT MHTEpeca, ajli U Ha HEMPOIIHU-
CHBam-€ Hayela 3J0ynotpede npasa Koje 01 HeCyMIHBO Tpebasio faa Oyze
JICO 3aKOHCKOT' TEKCTa.

Hamocnerky, nponucuBame oAropapajyhux Hayena jecte MpBU KO-
paK y KOHCTUTYHCaky IpaBeIHOr paBa u 00e30ehuBamy MmpaBeaHe mpH-
MEHE IPaBHUX HOPMH, IITO MMIUTHIIUPA Ja U300p oapel)eHuX MpUHIKIIA 1
BHXOBO HOPMHpabe HEe TapaHTyje U OCTBApEHC HABEACHUX IIMJbEBA, aJTH
JIAKaKO MOJKE TIOCTAaBUTH TEMEJbe 3a M3TPajiiby MPABHOT MopeTka yuja he
npuMeHa OMTH 3aCHOBaHA Ha MPABIH U IPABUYHOCTH.
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Dorde Timotijevic¢

THE PRINCIPLES OF GENERAL
ADMINISTRATIVE PROCEDURE

Resume

The paper analyses the principles of general administrative procedure,
the justification and purpose of their regulation, and the way they influence
administrative procedure and its subjects. Furthermore, the subject of the
paper is the role of principles of the procedure of administrative law and
their contribution to procedural regulations in general, along with a com-
parison between contemporary regulations and some previous laws on gen-
eral administrative procedure in the Republic of Serbia. The emphasis is on
those principles of general administrative procedure that have been newly
introduced, but also on those that have been amended or supplemented in
relation to previous legal solutions and the one that should be introduced
into Serbian legislation.

The aim of the paper is to examine whether the existing way of regu-
lating the mentioned principles is adequate and whether it provides the basis
for an appropriate management of administrative proceedings, as well as
whether the novelties introduced by the current Law on General Adminis-
trative Procedure in terms of principles are necessary and justified. More-
over, the paper explores the relationship between certain principles.

Keywords: general administrative procedure, principles, Law on General
Administrative Procedure
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Yuueepsumem y beoepady

OAI'OBOPHOCT, ANJAJIOT 1
BJIAJIA HIUPED IPYIITBEHOI' [IOBEPEHA™

VY (3a)ycTaBHOM BpEMEHY y KOjeM KHBHMO, Y KOjeM OBEIITAaJe TI0-
JTUTUYKE POPME U KITACUYHH MO TUIKH MEXaHU3MH Kao Ja Cy UCIIPIICHH,
HAIIIJTK CMO C€ TIPeJ] YCTABHOMPABHOM CHUTYAIIM]OM KOjy CaBpeMeHa MOJIH-
Truka crera CpOuje Huje nmana npuinke na sugu. [Ipencennnk Brane
MIOJTHEO je ocTaBKy. YcTas (wi. 128. ct. 3) mpensuha na mangat Biranu ipe
HCTeKa BpeMeHa Ha Koje je n3adbpana, u3Mel)y ocTaior, mpecTaje 0CTaBKOM
npencenanka Brmane. Bboj mpecraje MaHIaT JaHOM KOHCTATAIIH]e OCTABKE
npencenHuka Brange Ha mpBoj HapenHoj cenauiy Haponne ckymnmtuae. On
TOor MOMeHTa Biiajia Moxke BpIIUTH caMo TeKyhe MocIoBe, aJii MOKe J0HO-
CHUTH U TIPOITHCE ,,aKO0 j& ’HXOBO JIOHOIICHE BE3aHO 33 3aKOHCKH POK TN
TO HaJaXy MOTpede ApxKaBe, HHTePEeCcH 0I0paHe WIIH MPUPOJIHA, TPUBPEI-
Ha WJIM TeXHUYIKa Hecpeha® (T3B. Texanuka Binana). Koncraramuje octaBke
HHUje, KaKo Ce HeKaJ JandKH KaXke, yCBajamke 0CTaBKe, HETO HheHOo (hopma-
HO TIpUMame K 3Hamy o7 cTpaHe CKyNIITHHE Koja je Ty BlIaay U m3adpana.

Brana y ceakoM napiaMeHTapHOM CHCTEMY, a Halll CHCTEM je, Y OCHO-
BH, NapJaMEHTapHU, MOpa y)KUBATH TIOJIPIIKY MApJIAMEHTA Ka0 HajBHIIET
MPEICTaBHUYKOT OpraHa. Hernparu jemHOCTaBHY HCTHHY KOja Kake Jia jemHa
BIIaJla MOYKEe OMTH caMo IapIaMeHTapHa J1a Ou Owia JierajaHa v JISTHTUMHA
HE caMo J1a TIoApa3yMeBa MOBPeNy YCTaBHOT Havuena HapoaHe (rpahaHcke)
CyBepeHOCTH (W1. 2. YcTaBa), OCHOBHOT TIOCTYJIaTa IPEACTABHUYKE JIEMO-
KpaTHje, Hero U [eJIOKYITHOT ycTaBHOT opeTka. [Ipema Tome, Biajia Mopa
MPOM3JIA3UTH U3 MApIaMeHTa, a KaHIMJIaTa 3a MaHaaTtapa Mopa Jia oKy 1Ia

AyTop je penoau npodecop Ha [IpaBHoM dakynrery YHuBep3utera y beorpany u cyauja
VYerapHor cyna Penyonuke Cpouje. EnekTpoHcka agpeca aytopa: vpetrov@ius.bg.ac.rs. ORCID:
https://orcid.org/0009-0007-2674-5819.

TekcT je u3BOpHO 00jaBJbEHH y THEBHOM JHCTY IlonuTrka: ,,OAr0BOPHOCT, IHjAJIOr U BlIaja
LIMper ApymITBeHOT nosepema (31.1.2025).
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na ,,ipoHahe’ npeaceanuk PemyOnuke, He 3aTO IITO OH UMa yCTAaBHO Mpa-
BO Ha TO HETO 3aTO LITO My YCTaB Tako ,.Hapehyje*: ,,Kana Hapoana ckymn-
HITHHA KOHCTaTYje OCTaBKy npexacennuka Brnazne, npeacennuk PemmyOnuke
je oy’kaH Aa MOoKpeHe NocTynak 3a n3oop HoBe Biane. Ako Haponna ckym-
mTuHa He u3abepe HoBY Brany y poky on 30 nana ox njana KoHCTaranuje
ocTaBke npencennuka Bnazne, npeacennuk PemyOnuke je myskan na pacmy-
cti Haponny ckynmruny u pacnuiie uzdoope” (wi. 132. ct. 5).

Hauwme, npencennuk PenmyOnuke nma obaBe3y 1a oAMax mocie KOoH-
cTaroBama ocTaBke Biage y CKynIITHHH, TO30BE HA T3B. MPEACEIHHYKE
KOHCYJITaluje (M3pa3 jecte 00MYajHu, alli Cy pajiibe Y BE3H C TUM IIPaBHO
oOaBesHe, jep YcraB y ui. 112. kaxe na npeacennuk Penyonuke, nsmehy
ocTaror, ,,ipenaxe HapoqHoj cKynmuTHHE KaHIMaTa 3a NpeaceJHUKa
Bnapne, momto caciyia MULIBEHE MPEICTAaBHIKA N3a0paHUX N300PHHUX
nucTa“, He orpaHnvaBajyhn To camMo Ha CUTyalujy HENOCPEaHO Mocie
OKOHUYAHUX MapiaMeHTapHUX u300pa). YcraBHa obaBe3a mpeaceanmka Pe-
nmyOJIHKe TIOBJIa4uM 32 COOOM U ycTaBHY 00aBe3y MpeicTaBHUKA H3a0paHuX
M300pHUX JIUCTA ca TIOCJICABUX apIaMeHTapHUX H300pa Ja ce Ha Te KOH-
cyJaTanuje oaa3oy. To MTO paHUje NOjeIUHN MIPEICTABHUIIN OMO3HIIH]E
HUCY YMHUIIH, (32)yCTaBHO je BpeMe jaa yunHe. Kan rpahanu, a HapouuTo
CTYICHTH Y IPOTeCTHMa, Oyy TaKO HEIITO BUACITH, & YBEPHIIU Cy HAC /1a
CBeE Ma)KJbUBO aHATM3UPajy, oHj1a he Mohu Ja Kaxy Ja je HarpaBJbeH jeAaH
MaJId, ajld 3HauajaH KOpak Ka MHCTUTYIMOHAIHOM JIPYLITBECHOM JIHjaJiory.
3aMonno OUX ¥ peACTaBHUKE MapiaMeHTapHe Ono3uirje (KOJIUKO rof 1a
je OHa HEjeIMHCTBEHA; YOCTaJIOM, KO Kaxke J1a Mopa OUTH jeAMHCTBEHA?)
Jla ce OBOTI IIyTa HE M3roBapajy HeloBepemeM y IpeaceqHuka Pemyonu-
Ke, jep MUHUMYM TOBEPEHa HACTAaje pa3rOBOPOM M JIMjaJIOTOM KOjU BHUILIE
y CpOuju He cMe OMTH M3rOBOpPEHa ped Koja HUKOT He obaBesyje. Ox mo-
YeTKa caM CTYJIEHTE Y IPOTECTHMa Pa3yMeo caMmo Y jeTHOM (Y BUXOBHM
CBHMM 3aXTEBHMMa He Oall): Tpaku ce onroBopHOCT. be3 nuanBuayanue n
WHCTUTYIIMOHAIIHE OATOBOPHOCTH He MokeMo y CpOujy OyayhHocTw.

PasroBopu npeacennuka PenyOnuke ca jbyauMa y cTpaHIH Kojoj
npUIaja, ca CBOjUM KOAJTUIMOHUM MapTHEpUMa, caMu 1o cebu, Hehe 1o-
HeTH Brnagy mmper npymrsenor nosepemwa. Huje peu camo o ,,Bnaau uz-
OopHor noBepema™ (kojy koa Hac npomouie Biragumup [lasuhesuh), jep
HUjelHa BJaJla, Ma KOJMKO OpOUYeHa, HE MOXKE U HE CMe Jia ce 0aBu caMo
0ospuM n300pHUM ycrnoBuMa. OHa MOpa 00aBJbaTH Y MMyHOM KaNaluTeTy
CBe YCTaBOM M 3aKOHOM ITOBEPEHE MOC0Be. 3aT0 OM OATOBOPHU MHCTHUTY-
HMOHAIHH NOJUTHYKH YUHUOLM U OHU KOjH Cy MOYXKJa MOYeIH J1a CXBaTa-
jy I1a je IeMOKPATCKHU MYT jeIMHO OHAj HajTEXH, ,,X0J] KPO3 HHCTUTYLHje"
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(Aparossyd6 MuhynoBuh) Tpebaio na ce ykjbyde y HHCTUTYIUOHAJIHH
JMjasor Koju Tpeda na ,,Moaepupa‘“ npeaceqHuk PemyOmiuke, Koju je 3a TO
VYcraBoMm oBiarrheH (u 00aBe3aH).

CxynutrHa o YeraBy ,ueka“ 30 Jana of1 JaHa KOHCTATalLUje OCTaB-
ke y CKyNIITHHHY, IITO 3HAYH Ja O JaHAIIHET 1aHa UMa U BUIIE BpeMeHa
Jia ce 0Baj amjajor opranusyje. HapasHo, mpencennuk Pemy0mnnke 6u Morao,
u 0e3 amjajora, na Mpeasioxku ,,cBOr KaHIuAaTa 3a npeaceqHuka Brane
1 OH Ou, IO/l YCIIOBOM J/ia C€ CTBOPE YCIIOBH 3a ofpkaBame CKyMIITHHE,
Morao 6utu u3abpan BehuHOM Kojy nma Biajaajyha koanuuuja. Mnak, au-
HHU C€ JIa TO HUje PelLICHE YCTaBHE KPU3e, Koja je MOTBpheHa MOJHOICHEM
OCTaBKe aKTyeJHOT Ipeaceanrka Brnaze.

Hpyra ycraBna moryhHocr je 1a CKynmTrHa He JoOuje mpeior 3a
MaH/aTapa y KOM Clly4ajy ce 10 CHJIM YcTaBa pacimyiiTa ucrekom 30 gana
o7 KoHcTaranuje octaBke. OBaj creHapruo Ou OO ycTaBHa HEMHHOBHOCT.
CpOwuja 6u Mopasa fa uje Ha Ha u300pe 3aTo IITO YCTaB TaKO HaJlaxke, ha-
Ko ce unHM Ja CpOuja n300pe HUTH JKEJIM HUTH CYy jOj TOTPeOHH HUTH je,
y CBaKOM CMHCITY, CIpeMHa 3a u30ope koju he 1oHeTH OMIo KakaB KBaJIu-
TATUBHU HOBYM.

Omniujy ca eKCriepTCKOM BIIaJoM, Koja Ou Orula 1ieia cacTaBJbeHa
0] eKCTIepaTa, cMaTpam HeoArosapajyhum pememem. M3nehy camo aBa pa-
3nora. [IpBo, Bnaaa je, o cBojoj mMpupoAH, MOTUTHYKO Teno. CBa o1 eKcIe-
para, oHa O MOTJIa Jla ce IPETBOPH Y jellaH HayYHO-CTPYUYHH, CBEHTYaJTHO
nebaTHU Kiy0 1 HajBepoBaTHHUjE Aa OM U3ryOHIIa MOTUTHUKO-KOXE3UBHY
CYICTaHIly KOja je HeONXO/IHA y YCTaBHOM CHUCTEMY y KojeM Bmama mopa
Ja oJuryuyje. AKo ce Taj kBanuTeT Brazge 1o cana HYje JOBOJBHO UCTHLIAO,
Tek he ca ekcriepTuMa cacBUM HecTaTH. Jpyro, exciepT Koju Ou yuuin
y Brnany, Oe3 monuTuuke, na u cTpaHayke, MOAPUIKE U HHPPACTPYKTYpE,
HAIlJIU OU ce y jeJTHOM HhbMMa HETIO3HATOM CBETY, y KOjeM YaK M HajuHTe-
JUTESHTHUJU MOpajy A0OMTH BpeMe Ja ce cHal)y U Jja HampaBe TUM JbyIH
o7 noBepema. He Moxe jeqan ypeqHUK HaydyHOT Yacomuca jaa ,lpedanu’
CBOjy pelakIIfjy y MUHHCTAapPCTBO, HUTH MOKE TPOoecop CBOje aCUCTEHTE
WJIH CTYJCHTE.

Crora Oux mpenopy4so aa ce nokyua ca popMupameM BiaJe mu-
per ApyIITBEHOT MOBEPEHHa, OAHOCHO BllaJie HajIIuper Moryher IpyITBeHOT
KOHCEH3YCa y OBOM TpeHYTKY. TakBa Biaja Ou Tpebaino aa Oyze nsriacana
y Hamoj Cxynutinau Behom BehHOM 071 0Be KOjy MMa aKTyelHa Biaaajyha
koanuuuja. OKocHHIIA OBe Biajzie OM cBakako Ouia Biagajyha xoanumnuja,
ca HEKMM MCTHUM U UCKYCHUM, H HEKHM JIPYTUM, aJid Takole MONUTHIKN
npodunucanuM Jeynuma. [lopen \wux y Binagy Ou yuuiu, y ©3BeCHOM Opojy,
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W Jby 1 M3 IapJlaMeHTapHe ¥ BaHTIapJiaMEHTapHE OTO3HIIN]jE KOJU CY CIPEM-
HU Makap Jia 3a o4yeTak ceHy 3a uctu cto. He nckibyuyjem moryhHoct
nay Brnagy yhe u Heku uCTakHYTH MOjeIMHAL U3 BAHUHCTUTYIIHOHATHOT
MOJIMTHYKOT U jaBHOT KKBOTa. Ta Bnaja Ou cBakako Ouiia ,,0podeHa’, ajuu
Ou Tpajasia Makap J0 HOBUX PEIOBHHX, MITH CKOPO I1a pEIOBHUX, H300pa U
jenaH ofl ’beHUX TJIIaBHUX 3ajaTaka Ouia OM MpoMOLMja HHCTUTYLUOHA-
HOT ApyIITBeHOr aujanora. Kanx ce Ta uzaeja y Hamem NOJTUTHYKOM ApY-
LITBY MaJIo BUIIIE 3alaTH, Jakie hemo pemuTH ,,u300pHe TeXHUKaIuje™,
jep hemo nonako Bpahatu noBepeme y HHCTUTYLIM]E KOje HUjeAaH MPaB-
HU [IPOITUC, HUjeIaH MPaBHU WM OUJIO KOjU APYTH €KCHEepT U HHjeAaH, Ma
KOJIMKO MohaH, MojefirHal He MOXKe caM Jia mporiacu. Y Oyayhem nomiu-
TUYKOM >KMBOTY M Ha INI00ATHOM HUBOY, CHAXXHH JUACpH nMahe KbyuHy
yJIOTY, Il HE CaMH, HETO 3aje/IHO Ca CBOJUM CIIOCOOHHUM THMOM.

AKoO je omuuja ca BIaJ0M IIUPEr PYLITBEHOT MOBEPEHa Mpeam-
OMIMO3HA Y OBOM TPEHYTKY, MUCIUM Ja he 3a Halle ApyIITBO OUTH Jie-
KOBHTO J]a CBU PEJICBAaHTHH MOJIUTHYKH (DAKTOPU MakKap MOKyIIajy 1a je y
ycTaBHOM PoKy dopmupajy. Hakon Heycnesnor nokymaja, octahe pesyin-
TaTH MHCTUTYIHMOHAJIHOT Tpyaa u To he Beh nouetn na mema aTmochepy
npeq BaHpeIHe MapiaMeHTapHe u3dope, koju he Tama Mopartu Ja yciene.
OHH KOjH Cy YYECTBOBAJIM Y JEMOKPATCKOM HHCTUTYIIMOHATHOM IIOKYIIAjYy,
yBepeH cam, Ouhe agexkBaTHO HarpaljeHu of Hapoaa Ha U300pUMa, a OHU
KOjU Cy c€ OJajii MOTIIYHOj] AeCTPyKILHjH, caMu he ceOe OICTpaHuTH U3
MOJMTHYKOT KUBOTA. Bepyjem na Ou 1 cTyeHTH, ako OU ce y TOM IpaBIly
OJIBHjaJie Palibe 3a yCIOCTaB/bahE MHUPEr HHCTUTYIMOHATIHOT JIHjasiora,
JIOHEIIN OJTYKY /1a C€ BpaTe CBOjUM CTPATCIUKH MPUOPUTETHUM PaJHUM
o0aBe3aMa y3 CBECT Jia Cy HajBHILE JOMPUHENHN Ja C€ MOJCTaKHE OAT0BO-
pPaH MHCTUTYIHMOHAIHHU AMjaJior Kao 3aJI0T CHAXXHH]je JeMOKpaTHje 1 Biia-
nasuHe npasa y Cpouju OyayhHocTH.
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[TPUKA3 MOHOI PAOUIJE:
BJIAJTAH IIETPOB: YCTABHA
N IPYTA CABPAIHA

(Yuroja mrramna, beorpan, 2024, 208 ctpana)

Kana cmo ce ,,cabpanu‘ Henaneko ox YcraBHor cyna Cpouje, modeT-
koM Maja 2025. rogune, npodecop Brnagan IleTpoB moxerneo mu je, Hamu-
CMEHO, J1a cabupam ,,HayqHe, CTpPyUHe, aJli CBaKaKo U IpuBaTHe Oucepe™ n
Jla Tako ,,cabupajyhu* ocraBum ,,rpar'. XeMujcka 0JIOBKa KOjy j& HCKOPH-
cTro numyhu mocBeTy Ha KBU3M ,,YCTaBHa 1 Jpyra cadupama™ (Ilonmutu-
ka oko, Yuroja mramna, beorpan, 2024), yrucHyna je 1yOok mpae y cTaze
Hallle 1BaJeCeTOrOUILbE HayuHe ¥ TPo(ecHOoHAIHE capaimbe U, yeyhyjem
ce Jla KakeM, IpujaTesbcTBa. Moja mpara pohaka, TuMHa3ujcka mpodecop-
Ka conuoiorrje u3 Hurra npes nmeH3ujom, jeTHOM Me je TIpel CBOjUM Tajia
J0CTa MJIaIMM CHHOBHMA, CTYJEHTHMA, [IOXBaJIMJIA KaJla caM Ha Tese(oH-
CKU ITO3UB ayTOPa OBE KIbUI'€ YCTA0 — HEXOTHLIE U O€3 IPETXOAHE HaMepe,
Tako pehu: MexaHMYKHU — U THME U3pa3no NpelyTHO MOLITOBamkE Koje oce-
ham mpema mwemy, OTKaza ra 3Ham. M 1anac To YMHUM Kajia rof ce 4yjeMo.

30MpKy Ca’keTHX TEKCTOBA KOjy caM IPUMHUO Kao MOCEOHO IparolexH
MIOKJIOH HUCAM ,,TUjarOHAJIHO " U ,,HA Op3y PYKYy‘ mpenucTao, 3Hajyhu na
he oHa cBakako 00OTaTHTH MOja 3HaWka U3 00JACTH UCTOPHjE YCTABHOCTH
Cpouje. Unak, ucriocraBuhe ce a hy KebUTY TpOYUTATH 32 CBETa HEKOJIH-
KO JlaHa, KaKO Ce U YUTajy 3aHMMJbHBA JIeja. A ¥ H3HOBA hy je moBpeMeHO
YUTaTH, Kao ,,JlepBumr u cmpt* 6ecmptHOor Meme CenumoBuha, nim He-
Ko zeno baprenemuja, bpajca nnu @puapuxa, npemaa yTUCKE U3 IITHUBA
KOjuUMa pajio MPUCTYIIaM 10 ayTOMaTU3My IIPEHOCUM Y ,,poiaepe’ y Koje
HoxpamyjeM OHO LITO Hay4yHWM MJIM OapeM MOKYyIIaBaM Aa Kao 3aJby0Jbe-
HUK Yy jaBHO IIPaBO U MPAaBHY UCTOPH]Y PazyMeM.

Ha noHOBHO unTame OBe KHHUTe MOCEOHO 00aBe3yje yTHUCAK KOjU
ocrtaiba (poTorpaduja cMeaepeBcke TBphaBe — yrHEKIeHa Ha KOpULaMa
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KIbUT'e — TOI MOHYMEHTAIHOT 3/1aa Ha ymhy JesaBe y /lyHaB u BeuHor
MOZICETHUKA Ha OelleMe CpIICKe JIpikaBe Koja je ,,3acmaia™ qa Ou ce 4yeTH-
PH Beka J0IHHjE ,,Ipo0yania“, cambUBO M joII YBEK ce nomTanajyhu, Haj-
yemhe TEMIKO MOTypeHa W Ba3/a pameHa U pamuBa. M Koja je y ToM ,,0y-
hemwy* mponasuia 1 jou yBeK IpoJia3d Kpo3 pa3HOBPCHE TelIKe (asze, o
Cpetema 1o Cperema, HEYMHTHO, cBake roguHe. [lornen Ha TBphaBy Kojy
je M3rpasino NOCHIEAnY BlIaJap pellaTHBHO CAMOCTATHE CPIICKE CPEAHEBe-
KOBHE JIpkaBe, fecrioT bypal) bpankosuh, o6aBe3nBao je untaona (Kojem
je HaMemeHa JUPJbMBA MTOCBETA) JIa €€ KEbHU3H MOCBETH XUTPO U AYOOKO.
Tsphasa je norpahusana u nperpahuBana, Kao U ayTOPOBE MHUCIH Y TOKY
JyTOT HH3a TOJUHA. 3a10BOJECTBY UNTaba KIbUTE Ulje KOPHUIIE KpacH, Kao
LITO je YBEK ClIy4aj KaJa YuTaM pagoBe MOTIHUCaHe O TOT ayTopa, HUcam
ce MPEeIyCcTHO U3 pa3jora ,,ayTOMaTCKOr MOoMITOBama (jep ra HUKaua u
HemaM), Beh U3 MCKyCcTBa Jja YUTambe OHOTa LITO OH MOTHHUIIE OOraTu Mo-
je BUJIMKE M OLITPU MOja UCTpakuBauka uysa. Mox/a je 3aTo 4yHO HITO
caM je y Jaxy u IPOYHTao0, a MOXKAA je U JIOTHIHO.

CBakako, HHje OMJIO jeTHOCTAaBHO MOTBPAHO OJTOBOPHTH Ha MOJI-
Oy Jla HamuIIeM IpHKa3 Kibure pegoBHor npodecopa IpasHor daxyin-
Teta YHuUBep3utera y beorpany u cyamje YcraBHOr cynaa (Moe acHCTEH-
Ta W3 JaHa Kajaa caMm noxahao cTyamjcKy rpymny u3 YCTaBHOT mpaBa KOJ
Onusepe Byunh, npodecopke y neH3uju u, UICTO TAKO, HEKAJAIIbHE CyT-
KHIbEe YCTaBHOT CyJla, @ MEHTOPKE MOje JOKTOPCKE AMCepTallyje; HuKaIa
HUCaM OMO BEIIT y MPaBUIIHOM IpaMaTHYKOM I0jallbaBamy Kajaa je ped
0 Mojum acucTeHTuMa ca [IpaBHor ¢akynrera, Yuju HACTABHUK HHCAM).
VY TemkuM nannMa, o0enekeHUM IPBEHCTBEHO MPelyOOKHUM HofieIamMa y
HaIlleM JPYIITBY, MPEACTABIHANIO MU j€ 3aJ0BOJCTBO, aJIM U OCOOMT H3a-
30B, J1a TeMe oOpaleHe y 0Boj 30UpIM TEKCTOBAa 00jaBJbEHUX Y HOBUHAMA
,,Beuepmwe HoBocTu®, ,, Ilonutuka®, ,,I[leuat*, ,,I'mac pasyma“ u ,,Cmenepen-
CKe HOBMHE ,,Ham rimac®, te yaconucy ,,ApXuB 3a paBHE U APYILITBEHE
Hayke®, og 2009. no 2024. roguHe (1M U HEKUX paHHje HE0OjaBJLEHUX
roBOpa W M3jarama), YuTaM Kpo3 ,,Haodape  yCTaBHOI IPABHHUKA, aJIH
W HeKaJalllker ayTopoBOr cTyleHTa. Tpeba noasyhu u aa je ayTop y3-
JUTa0 HajCTapuju ,,KUBU MpaBHU yaconuc y CpOa, ynpaso ,,ApXuB 3a
IpaBHE M APYIITBEHE HayKe™, U3 MO3MIHje TOTOBO YTalICHOT IMlachia y
CTaTyC y KOjeM Taj 4acOIHUC caMo Hampeayje U 3a KOju je mocTajia BeJIuKa
YacT NPUJIOKHUTH Pajl y CBpXY 00jaBJbUBamba, y3 CTAIHY CTPEbY Ja JIH
he 1o ob6jaBspuBama u n1ohu. O ToMe BUIIE 3HA])y KOJIETHHULE U KOJEre
KOjH, 1OJ] ayTOPOBOM OyITHOM MaKH-OM, 00aBJbajy OJTOBOPHE PEIaKIIH]-
CKE U PELEH3CHTCKE 3a1aTKe. A ayTOp KIbUTeE 3Ha KOJIMKO Cy ra Te o0aBese
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ylaJbaBajie 0Jf OATOBOPHUX HACTAaBHUX M Hay4YHHMX 00aBe3a, Maja, YNHU
ce — HHCY MpEBUIIIE.

Kakse rox Oue npuiinke Koje cy AoBesie 10 HepeIOBHOT pa3Boja A0-
rahaja kojuma nanac ceenouumo y Cpouju, y MeHH ocTaje Oerner koHpy3uje
Ha YUjH pa3BOj HE MOT'Y, K0 HU MHOTHU JIPYTH, 1a yTuueM. He Mory Hu na
CIIyTHUM KaKoO c€ Y OBUM IpHJINKaMa (,,y BpeMEHY HEBpEMeHa", KaKo MULIe
aytop) oceha mpodecop Koju je, TPUBATHO H jaBHO, YBEK UCTHUIAO Jia MY
je IoJias3ak Ha mpeaaBama, Be:KOE U KOHCYNTALU]E Ha NPEOM Mecmy 'y Tia-
HUpamy KapHjepHOr ycaBpllaBama 1 JInyHe cpehe, 3a10BOJbCTBA U UCITY-
ICHOCTH. Y jaBHUM HACTYNHMMa KOHTHHYHMPAHO je UCTHIA0 Aa Ou BOJIEO
Jla Ta CaroBOPHUIIM OCJIOBJbaBajy ymyhyjyhu Ha meroBo 3Bame npodeco-
pa, a He Hy»HO cyauje YCTaBHOT cy/a niH 4iaHa Benenujancke komucuje
Cagera EBpone. To je cekynaapHo u mpuBpeMeHo. Koiuko Mu je mo3Haro,
PETKH Cy TakBHU IpodecopH, He camo IIpaBHor daxkyaTeTa u HE caMo JJaHac.

O6pahajyhu ce gumioMupaHuM CTYJCHTHMA [TOBOJIOM KPCHE CIIaBe
[IpaBHor ¢akynrera 2018. rogune, ayTop je TOBOPHO O ,,JICTIOTH Kpaja, KOju
je, y mpaBoM CMHCIy, HOBU noueTak. YuTtajyhu Taj TekcT, mpuceTHo cam
ce Kako caMm ce 30ymeHo ocehao Kajza MU je ypyuuBaHa JIUIIOMa OCHOB-
Hux cryauja [IpaBror ¢dakynrera YHuBep3urera y beorpany, mocraBiba-
jyhu cebu nurame: ,,Kyna hy caga?. Ymecro ga 6ynem cpehan u onxpBan
eMoljamMa, TOTOBO Jia caM O0mo ymiamieH, nurajyhu ce: ,,Ilta mu je oBo
Tpebano?*. Jecam 11 ,,ipeOP30* AUTIIOMHPAO, O3 TOBOJHHO jJACHUX YITYT-
CTaBa Ha IJIaHy KapHjepHOT pa3Boja? 3HaM JIM yOINIUTe KyJa caMm ,,)Kypuo'
nojaxxyhu jenan ucnut 3a npyrum? M, Haj3aa, Kako ce TO AOTOIUIIO Jia
cam HucaM OMO ciyIajal jeqHOT TakBOr ropopa? Hemponemnso ayryjem
CBOM (aKyJTETy, aJli HICTHHA je: HeI0CTajalla MU j€ TaKBa BPCTA MOAPIIKE U
oxpabpema Kajia caM OKOHYA0 CTYAM]je Y 3[amby Koje MU HUKaa HH1je OHIIo
»Aapyra kyha®, Beh yuctuny npsa u jequna. Kao na cam npeyseo oBepeny
3IPAaBCTBEHY KILUKUILY, a HE CTEKAO 3BAIE OIPeesbeHOr TpoecHoHal-
na u3 oxpehene odnactu, 3ayBek. cTUHCKM 3aBUIUM AMUIIJIOMIMMA KOjH
cy OmuId agpecaTH TaKBOT jeIHOT roBopa, caaa, cpehom, 3abernexeHor aa
HEYMHUTHO OCTaHE CBEJOYaHCTBO MCTHHCKE MOCBENEHOCTH jeHOT MpaBoT
HacTaBHMKA. 3aTO MM je JacT Aa mely Hajuenie nopyke Oyayhum mpas-
HUIIaMa ¥ IPaBHULIMMA YBPCTUM ayTOPOBE PEUU U3TOBOPEHE Y ITYHOM aM-
¢utearpy ,,Panomup Jlykuh*, namoj cnasnoj ,,Ilernun®. Kazao je na he
NPUCYTHE KOJIETHHULIE U KoJiere OMTH ,,HajO0JbH CBEIOLH U MPEICTaBHH-
uu BenuunHe u cHare IlpaBHor dakyntera. Hagam ce na he my ce mpu-
JUKa 12 ce 00paTu CTyACHTUMA Y jeJHOM oX amduTeaTapa MOHOBO yKa3a-
TH YCKOPO, AOYyIIE HE MPe/ HOBUM JUIIOMUPAHUM IIPaBHULIMMA — jep je
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jeonom OMO BpIIMJIALl AY>KHOCTH JIeKaHa, a ygex je mpodecop — HEero mnpex
CTYJEHTHMa OCHOBHHUX, MacTep M JOKTOPCKHUX cryauja. [Ipen mybmukom
KOjy HajBHILE yBaXKaBa.

Kmura je nmonesbeHa Ha neiauHe nocsehene penom: ycraBy, Moiu-
TUYKUM WHCTUTYLHjaMa U YCTaBHOM CHUCTEMY Y LIEJTUHU, NOKPajUHCKO]
ayTOHOMUjH, (YyCTaBHOM) CYJCTBY M, HallOCIETKY, cabuparuma pa3iu-
YUTHX 00JIMKa. Y HOj Cy caipikaHu KapaKTePUCTUYHHU OCBPTH Ha CPIICKY
ycraBHy uctopHjy, ox Kapahopha n Muoma o nanac, ykipyuayjyhu cBo-
jEeBpCHE OMake BEJIMKAaHHWMa CPIICKEe yCTaBHE Hayke, nmonyT Jdumutpuja
Hasunosuha (mpodecop je nmao y mkoay Koja HOCH HBeroBo ume), Mu-
noBaHa MunoBanoBuha, Muoppara Jopuunha, Patka Mapkosuha, 3naTu-
je Bykuh-BessoBuh, Te Munoma Urmarosuha — ynka Muiie — BeuKaHa
JIOKaITHOT TIpaBocyha u3 ayTOpOBOI POHOT MECTa U TO M3 BpeMeHa y Ko-
jem je CmenepeBo ,,0MJI0 Tpaj TOCIOACKOTr MIapMa U O0eMCKOr ayxa‘. Ay-
TOp M3HOCH U BasKHE KOMEHTape KOju ce OHOCE Ha MPEIHOCTU U MaHE Ba-
skeher Ycrasa PerryOinke Cpouje u3 2006. roguHe, Kao U HEKUX HBerOBUX
UCTOPUjCKUX MPETXOIHUKA — ,,BumoBnanckor ycraBa“ Kpassesune Cpoa,
Xpsara u Cnosenaua (1921), Yerasa Counjanuctuuke @eneparusue Permy-
omuke Jyrocnasuje (1974), Te peTKO IPUMEPHUX aKaTa U3 HALIEe UCTOPHUjE
— YcraBa KpasseBune CpOuje (1888) u YeraBa Peny6nuke Cpouje (1990).
AyTOp BpJIO CIIPETHO pasiiaxke OpojHE, a TEIIKO YOUJbHBE, aCIIEKTE KBaJHU-
TeTa ¥ HEAOCTaTaKa OBUX JOKYyMEHAaTa, KOjU Cy UCTOPUjCKU OUITN U3Y3ETHO
Ba)XHU YaK M KaJia je lbUX0Ba CBAKOJHEBHA IIPUMEHA OMJla orpaHMYaBaHa
unu oHemoryhasana. [lommTo ce Huje TMOMO J1a X KPUTHKY]e T1e Tpeda u
MOXBAaJIH TI€ MOpa, MHOr0OpOojHA TyMadea U3 OBE KaTeropuje 3aciyxKyjy
Ja Oyay yBplITEeHa y YUOCHHUUKY rpaby.

AyTOp ca)khMa CBOje YTHUCKE O ycTaBHOM uaeHTHTeTy Cpbuje (mo-
TpeOu 3a ayTOXTOHUM yCTAaBOTBOPHHM MHHIIM]aTHBAaMa) U JIOCTOjaHCTBY
ycTaBa, NUTambUMa 0 KOjHMa ce HeJOBOJHHO MUIIE (2 3aCiIyKyjy nocedan
OCBPT UCTpaXKHBava U3 00JIACTH yCTaBHE HAayKe, HApOYUTO cpricke). OH He-
HOTPEIINBO UCTHYE KPUTHKE Ha pauyH Ycraa u3 2006. roguue, Koju je, 1o
CBEMY ILLTO HaM je JOCTYIIHO, IIKCaH ,,IPEKO KOJeHa™, AaKJie: Jole. YcTaB
je ycBOjeH 1 0e3 JOBOJBHOT JIESTUTUMHTETA | ,, )KHBH'* Ca BPJIO YIIUTHUM
aytoputetoM Mehy rpahanuma, a moceOHO HCTpakMBauYMMa U3 00JIACTH
yCTaBHOT TIpaBa. YBEPJBbUB je, UMAK, ayTOPOB CTPYUYHH CTaB Yy CKJIAAy ca
KOJUM U 7axae yCTaBHH JIOKYMEHT TpeOa MOLITOBATH, jep CE aJITepPHAaTUBA
IPaHUYH ca aHOMHjOM, T€, HY>KHO, aHapXujoM. A To npodecop ycmasHoz
npaBa He KeJlM U He MOXKe Ja MpUXBaTH. AyTop ce y 00jaBJbeHIUM TEKCTO-
BUMa 0aBHO M aroJIOTHjoM CI000JHOT MaHIaTa IEMOKPAaTCKH H3abpaHor
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HapOJHOT MPEJACTaBHUKA U UCTULA0 apryMEHTE 3a MOTBPAHO M3jalllba-
Bame Ha peepeHayMy 0 IpoMeHu Ycrasa (amanaManu u3 2022. rogune
nocBeheHu nocTynKy n30opa cynja v jaBHUX Ty>KuJala). 3Ha4ajHo je 10-
IPUHEO YTBphUBamy MOjMa HCTAKHYTOT MIPaBHHUKA U MOABYKAO BaKHOCT
HE3aBUCHOCTH YCTaBHOT CyJia U BerOBUX WIAHOBA, NCTAaKao yTHIaj Bene-
[UjaHCKE KOMHCH]€e, alli U U3BECHE KPUTHKE U3HETE HA PadyH HEHOT paja.
,»YCTaBHa U apyra cabupama’ 00yxBaTajy 1 KOMEHTap TEKCTa O (He)
00aBE3HOCTH 3aKJICTBE MPEACEAHNKA PEyOJIMKe, O MHCTUTYTY Npeia3He
BJIaJie, T€ O MPaBHOj MPUPOAH YHHA OCTaBKe (OMJI0 KOT jaBHOT (hYHKIIMOHE-
pa), moceOHO y KOHTEKCTY ycTaBHE oapeade o ,,ca00011  HapOJHOT moca-
HUKa Ja JUCTH ca Koje je n3adpaH ,,lIOHYAH * OCTaBKy — TOM HEOYJIO3HOM
Y JIMLIEMEPHOM PEUICIbY Caap:KaHOM Yy YCTaBHOM aKTy Y CKJIAJy ca YHjHUM
JIUCTIO3UIIMjaMa KUBUMO. [Ipodecop je ocTaBHO M MUHYIIHO3HU MTPHKA3 O
ToMe J1a cy bpucencku copazymu u3 2013. ronuse npasnu, a He noaumuy-
KU aKT, KOJU — CXOJHO TOME — MOAJICIKE YCTAaBHOCYACKOM OLICH-HBatby HH-
XOBE YCTAaBHOCTH U KOjH je HUIITA Marbe 10 ,,cTIopa3yM KOju KpIIN Hayena
VYerapa®. [luie 1 o ToMe J1a je Mok aa caMo ,,[IoAJIerao npogecopckoj yo-
OpasuJsbH Ja je cynpemMarrja YcTaBa joll yBEK HajBHUINA, HATYCTaBHA BPEa-
HOCT", ILITO, BEPOBATHO, HUj€ CaMO I'peX YHUBEP3UTETCKOT podecopa, Beh
U cBUX MHcaehux mpaBHUKA, CTpyUYlaka of HHTerputeTa. VicToBpeMeHo,
oH ymyhyje ,,004HO", MOXIa Oai — KopulThemeM BeMy CBOjCTBeHE (yI-
Oancke TepMuHONOryje (aytop je u ouBmu ronmad ,,OK Caprun, nanac
DK CmenepeBo 1924°) —, u3 ckpaheHor kopHepa“, yoeabuBe KOMEHTape
KOju OU CBaKako MPOMaKJIM OHUMa KOjH ce He yAyOJsbyjy IpeBUIIe y IITH-
BO KojeM cy ce nmpenanu. Tako, u3mel)y octamor, cyrepuiiie 1a je moTpedHo
»petopmucaTu MpaBOCyAHHU UCTIMT TaKO Aa C€ OH HE CBOAU Ha OOMYHY pe-
OponyKLHjy (He)3Hama cTeueHOr Ha (akynTeTy . OBO 3Hajy MHOTE KOJIETH-
HUIIE 1 KOJIETE KOjH MoJIarame MpaBoCyIHOT HCIIUTA Hajuelhe HCKYCTBEHO
NPOXKHUBJHABA]Y Kao (HemoTpeOaH, a HEOX0AaH) TECT BOJbE M U3IAPKIBHBO-
CTH, a HE Ka0 HCTUHCKY NMPOBEPY 3Hamba, CTEUCHOT, YOCTAJIOM, TEK KOjy TO-
IuHYy panuje. TakaB mpUCTyN HUje OYEKUBAH Y aKaJEMCKO]j 3ajeIHULIN YHjH
Cy WIaHOBHM YECTO YUCHH Jia ,,0yAy MaMeTHH U Ja He ,,Tanacajy”. AyTop
CBOj€ KPUTHKE M3HOCH OUMTIIEHO 3Hajyhu 1a HUje HajiaKie KPUTHKOBa-
TH, KaKo ce€ TO 4ecTo Kaxke. KpUTHKOBaTH je TeliKo, a Hajiaakuie je hyraru.
A TekcToBH 00jaBJbCHH Y KIbU3H ,,YCTaBHA U JIpyra cabupama’ cBeaoue
0 TOME JIa ’beH ayTop, TOKOM Oe3Malio JBe JielieHuje, bapem, Huje hyrao.
W3sBecHo je na cy ,,.YcTaBHa u apyra cabupama“ nmocsehena sehem
KpYTy HOLITOBaJala CTPYYHOT U aKaJIeMCKOT pajia ayTopa HEero IITo je Ha-
BEJICHO Ha YBOIHUM CcTpaHuLaMa Kisure. OHa je, HauMe, HaMeHheHa IerOBOM
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jenunity bornany n merosoj 3emsbu Cpouju, Mnak, oHa je n3BecHO mrcaHa
3a CBE KOjH Xohe a 1y0Jsbe mpoyue 1ITa je yemasHo npaego, Wita je ycmas-
Ho npaso Cpouje, anv 1 — Ha jefan nocedan HauuH — wma je Cpouja. Ca-
KETUM PEUCHHUIIaMa, jACHUM OlleHaMa W yIe4aT/buBUM 3akJpydiiuma [le-
TPOB HABOJIM HAa YTUCKE Koje hie YMTaoIy HeMmorpennBo 1 JaKo TyMaduTH
Y TIpero3HaTy. A To ¢y OMCTpHHA MPAaBHUYKOT YMa, CTPYYHA YCMEPEHOCT
BPCHOT ITpodecopa YCTaBHOT MpaBa U HEroBa JUCIUTLIMHOBAHA KeJba J1a
TIOMOTHE 36MJbH KOjy BOJIH, Y 00JIACTH KOJOM HECYMEHUBO | JTyOOKO BJIaja.
Buie oy Tora unTanai TEIKO J1a MOXKE Jla O4eKyje.
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[TPABHU AOOPU3MU™

1

[IpaBo ce Hanasu y JaOMITHOj PABHOTEXKH YCPE MOJAPHUX HAMETOCTH,
PaBHOTEXKH KOja je CTaJIHO YI'POJKEHa U KOjy YBEK M3HOBa Tpeba ycnocTa-
BJbatH. (1932)

2

[lojmy wmcnipaBHOT TIpaBa (das richtige Recht) McTo TONHMKO TIpHIIaga Aa
OyJ/ie MO3UTUBHO, Ka0 IITO je 3a/1aTak MO3UTHUBHOT MPaBa Jia CaJApKUHCKH
Oyzne ucnpasHo. (1914)

3

[IpaBo je Bosba 3a mpasaoM. (1945)

T'ycraB Pan6pyx (Gustav Radbruch) pohen je 1878. y JIubeky, a ympo 1949. y Xajuenbepry. Yue-
nuk @panna ¢on JIncra (Franz von Liszt), pedopmaropa y o61acT KpuBHYHOT 1IpaBa. Paxopyx

je 6uo mpodecop KpUBUYHOT IIpaBa U paBHe ¢puiao3zoduje Ha yHuBep3uTeTnma y Kenurcoep-
ry, Kury u Xajnen6epry. buo je n Hemauku munuctap npasge 1921/22. n 1923. rogune. I'ogn-
He 1933. 6HO je OTIYIITeH U3 MOTUTUIKUX pasiora, a 1945. roquHe MOHOBO je Ipey3eo CBOjy

npodecypy y Xajaeabepry u 6uo nexan Tamommser [IpaBror dakynrera — berosa rimaBHa jie-
J1a [0 XPOHOJIOLIKOM pejly 00jaBibuBama, jecy cieaeha: Einfiihrung in die Rechtswissenschaft,
1910; Rechtsphilosophie, 1914; Kulturlehre des Sozialismus, 1922; Entwurf eines Allgemeinen

Deutschen Strafgesetzbuchs, 1922, P. J. Anselm Feuerbach: ein Juristenleben, 1934; Elegantiae

Juris Criminalis, 1938; Gestalten und Gedanken, 1946; Theodor Fontane oder Skepsis und

Glaube, 1945; Der Geist des Englischen Rechts, 1946; Vorschule der Rechtsphilosophie, 1947;

Geschichte des Verbrechens (mit H. Gwinner), 1951; Der innere Weg. Aufriss meines Lebens,
1951; Kleines Rechtsbrevier, 1954; Der Mensch im Recht, 1957. — Ksury adopuszama u3 mero-
BHX JIeJIa CacTaBHO j€ M [0 TEMAaTCKUM LeJIMHaMa 00jaBHO HeMayKy NpaBHU Gpuio3oph ApTyp

Kaydman (Arthur Kaufmann): Gustav Radbruch, Aphorismen zur Rechtsweisheit, Gottingen,
Vandenhoeck und Ruprecht, 1963. I[IpeBoaniarn je u3 Te Kiure ogadpao one agopusMe Koju ce

MIPETEKHO OIHOCE Ha IIPOOIeMaTHKy IIpaBa, IIpaBHE HayKe, IpaBHe Gpuito3oduje H MpaBHIIKOT
no3uBa. — Ham. ripes.

Papx je n3BopHO 00jaBibeH y ApXUBY 3a IIpaBHE U APYyLITBEeHe Hayke, Op. 3/1978, k. I, cTp. 383-
393. IIpeBon u onabup apopusama: akagemuk JJanuno bacra (3pemanun, 1945).
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4

[IpaBo, yKJby4HB U TIO3UTUBHO IIPABO, YOIIIITE CE HE MOXE JPyKUHje Jie-
(uHUCATH OCUM Kao MOPEaK U YCTaHOBIbCHE (Safzung) KOju Cy 10 CBOM
cMuciy onpehenu na ciyke mpasan. (1946)

5
Camo mpaBaa (u Hempasia), caMo UCIPABHO (M HEMCIIPABHO) MIPABO MOTY
MIPUITAJaTH [IAPCTBY BPETHOCTH, a HE TPaBo Kao TakBo. (1914)

6
[TpaBo je cBe OHO MTO MOXE OUTH YUHILECHO NPEAMETOM IPaBEIHE TIPeCy-
Jie, TaKiie ¥ HellpaBeIHe Tpecye; IpaBo je OHO MTo Ou Tpedaino ma Oye
NpaBeHO MPaBO, CBEjEIHO A JIM jeé OHO OAMCTA MPaBeIHO MPaBO; IPaBO
j€ OHO IITO MMa MpaBHY CBPXY, alld HUMOIITO HeMa MoTpedy na Oyae 1o-

CTUTHYTO; MPABO je& YCIeIU WIU/U HEYCIIeIH MOKYyIIa] a OyJae UCIpaBHO
mpaso. (1914)

7
3a BaXkemE JIOKA3MBO HEUCIIPABHOT IMpaBa HE Ja C€ 3aMUCIUTH HUKAKBO
ompasname. (1914)

8
Heka Hapen0a, K0joj 4ak HHje CBOjCTBEHA BOJba Jla jeHAKE TPETHpa je/I-
HaKo, a HejeIHakKe HejeTHaKo, MOXKe OMTH TTO3UTHUBHO Bakeha, Moxke Outh
[EJINCXO/THA, ITABHINE, HY)KHA a CTOTa U ariCOIyTHO 3aKOHCKa, aiu OH jOj
Tpebano yCKpaTUTH UMe TIpaBa, jep MpaBo jeé caMo OHO IITO 0ap cMepa Ka
TOME J1a ciIyxu npasau. (1924)

9
He moxe ce 3aMHCIUTH HUKAKBO 06pa3n0>i<eH>e 3a TO Ja MpOIMCAaHO IIpa-

BO, KOje je 0e3 CyMIbe CIIO3HATO Kao HEMpPaBeIHO, cadyBa CBOjE BaXKEHbE.
(1932)

10
Ma KoJIHMKO caJip>KMHA TIpaBa MpeTexHo Ouia ofpelheHa apKaBHOM IEIIUC-
xonHothy, popMa rpapa MIaK JeKU U3BaH U U3HAJ MOJpyYje yTHUlaja ap-
JKaBHUX THJbeBa. (1932)

11
[Topenak koju HCKIJBYUMBO XOhe Ja CITy>K1 OMIITEM J00pY a 1MojeInHAYHOM
MHTEpECy OApHUYE CBAKy OINPABAAHOCT, CBAKAKO HE OM MOrao M3UCKHBATH
ume mpasa. (1937)
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12

Tamo e npaBo He Ou Owio HulTa 10 BohuHa 3amoBect, ocrano Ou Heo-
OjammeHo 00Be3UBamE U caMor Bolje myTeM mpasa, ocTana Ou, JaKje, He-
o0janrmena mpaBHa Jip)kaBa v ocTaja 01 HeoOjanrmeHa cy0jeKTHBHA jaBHa
npaBa. HapoTus, TH 0jMOBH ce OpMaITHO MOTY 00jaCHHTH CaMo M3 TI0-
3UTUBHCTUYKE CAJPKUHE MHUCIH O MPABHOj CHUTYPHOCTH, & MaTepHjaTHO
caMo W3 WHAWBUAYATUCTHYKE CAAPKUHE MUCITH O TipaBau. Jlake, He3aBu-
CHOCT Cy/J10Ba OM ocTasa Hepa3yMJbUBa, KaJi Ou IpaBo OMIIO CaMo 3allOBECT
BohuHa y ciyxOu ommrer 100pa, KaJ OHO He OM pa3BUIIO BIACTUTY 3aKO-
HUTOCT KOja OM OmTa He3aBHCHA OJ1 ITyKOT MUIIJBEHA O IETHCXOTHOCTH U
MMOKOpaBama 3amoBectu. (1937)

13
[IpaBo je mpe u n3Ha Ap>KaBe, Yak ApKaBHU 3aKOH MMa OCHOB CBOT BayKeHha
Y HA/I3aKOHCKOM TIPaBy, & HE Y CAMOBE3UBaIby AP)KaBe 3a CBOj COINCTBEHU
3aKOH, KOj€ Mpe/ICTaBjba CyBHIIIE cJ1ady OCHOBY 3a BaKeHe 3aKkoHa. (1945)

14
He, He Moxe ce pehu: cBe IITO KOPUCTH HAPOJTY jecTe paBo, Beh 0OpHYTO:
CBE IIITO j& TPaBo, KOpUCTH Hapoxuy. (1945)

15
Cuia He IPeTXOH MpaBy, alli MoOeTHINYKa CHjla CTBapa HOBO MPaBHO CTa-
we. (1947)

16
[ocroje mpaBHe HEMOTYHHOCTH, Kao IITO MOCTOje MPUPOHE HeMOryhHO-
CTH, U TIOCTOj€ HEM3JICUNBH MPABHU CITy4ajeBH, Kao IITO MOCTOje HEU3IIe-
quBe Oosectu. (1924)

17
,,[IpaBo* HIje camo KaTeropuja Koja MPeTXOI1 CBAKOM IPAaBHOM pa3Mmarpa-
BY ¥ JISKH My y OCHOBH, HHj€ CaMO MHCaoHa (opMa H3BaH Koje ce He
MOKe€ MUCIIUTH HHILTA LITO je mpaBHO, Beh U peanna gopma KynType koja
3axBara M OOJIMKYje CBaKy YMIbCHUILY MPaBHOT cBeta. (1932)

18
[IpaBo nehe na Oyne camo HOpMa Koja BpellHyje HEro U Moh koja jgenyje,
a IIaBHA BpaTa Kpo3 Koja OHO W3 IapCTBa WJEja yiaa3u y HapcTBO CTBAp-
HOCTH, J1a OW OBJIaJaJIO )KUBOTHUM OJHOCHUMA, jeCTe cyauja. Y Cymuju ce
oJ1BWja oBaruiohemwe mnpasa. (1929)
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19
Ja 6u mocTano AeI0TBOPHO, HAaJAPKaBHO TIPaBO HE MOpa OOMTaBaTu He-
rae Ha HeOy BPEAHOCTH M3HAJl HAC, OHO MOpa JTOOUTH OBO3EMaJbCKH, CO-
rostomku ook, OBO MOCTajamke MpaBa OOJIMKOM BPIIH CE y CYIH]CKO]
ciyx6m. (1945)

20
Crapo je ,,TyKaBCTBO CBETCKE HCTOPH]je" 1a OHa IPaBo Koje xohe /1a roBesie
II0 BaKera m3naje 3a Beh Bakehe, a a mpaBo koje Ou XTena a CTaBu BaH
cHare u3zaje 3a oHo Koje je Beh Ban cuare. (1929)

21
ConujaiHu pa3Boj Mpasa, a TO jé OHO IITO YWHHU BEIMYHHY U UMIIPECUB-
HOCT TOT pa3Boja, He TMOoKa3yje ce Kao OCTBapHBame HEKOT mporpama, Beh
Kao CaMOOCTBaprBamkhe HEKE HAJICBECHE HCTOPHUjCKE HYKHOCTH, KOja je mo-
CTOjaJia Impe HeTo IMITO je OmIa ca3Hara, Koja je CHaKHHja 0T CBUX OTIIOpa U
CBECHHja IMJba OJ] CBUX HECIIOpa3yMa IojennHadHuX Jbynu. (1930)

22
[IpaBo je mocTeneHo U3ryomniio cBOjy CaMOCTATHOCT U BIACTUTY YCIIOCTa-
BJBEHOCT, OHO j€ Tpey3elo y cede 100poTy, CTaBUJIO ce y CIIy)O0y mo0po-
OWUTH, MOPAITHOCTH, KyJIType — IIOCTAJIO je courjanHo npaso. (1919)

23
[TomiTo je mpaBHU MOPEAaK y UCTO BpeMe MOpeIaK MUPA, (heMy Ce Y MOHe-
KO0j OarareiiHOj CTBapu Haj0OJbE CIIYXKH KaJi ce, Pajit ,,Jparor Mupa‘, oay-
cTaHe u o ,,joopor mpasa“. (1929)

24
[IpaBy ka0 MOpajHOj HOPMH, Ka0 U TPaBy Kao MO3UTUBHOM HMMIICPATHUBY,
JIOTHYKH TIPETXOM MIPaBO Kao MEpUiIo — oBa ¢opma Mepuia je mpaodiInK
KaKO TIO3UTHBHOT, TAKO W HCTpaBHOT mpasa. (1914)

25
Hopma 3axTeBa MOpaIHOCT, UIMIIEPATHB 3aXTeBa MyKy JierastHOCT. (1914)

26
Pehwu 3a mpaBo 1a 0HO 3aXTeBa caMo JIETATHOCT, 3Hauu: opehn My crmoco0-
HOCT Jla yTeMeJbyje nykHocTH. (1914)
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27
VY o0uyajy cBH 3al10BE/Iajy CBAKOM I0jEHHILY, Y IPaBy jeIUHCTBEHA BOJbA
3armoBea CBUMa — y MOpaLy CBakKo 3amoBeia caMmo cebu camom. (1929)

28
Hame npaBo je mpaBo Ha MoryhHocT ucnymaBama Qy)KHOCTH, MPAaBO J1a
BPIIIIMO CBOJjY IY’)KHOCT — | 3aTO j€, OOpPHYTO, TY>KHOCT J1a 9yBaMO CBOje
mpago. (1914)

29
[IpaBo He cimyku Mopaiy nmomohy mpaBHUX o0OaBe3a koje Hamehe, Beh mo-
Mmohy mpaBa koja rapantyje. OHO MOpaly HHUje OKPEHYTO OHOM CBOjOM
CTPaHOM Ha K0joj cy o0aBe3e, Beh oHOM Ha k0joj cy mpaBa. OHO TIOje1H-
IIMMa TapaHTyje TpaBa Ja OM OHU YTOJWUKO 0OJhe MOTIIM Ja yIAOBOJHE CBO-
JUM MOpaJHUM IyxKHOCTHMA. (1932)

30
OHo wTo je npaBHO 3anoBel)eHo nocraje xykHomhy TEK TUME LITO CE y3-
JDKE 10 MOpaJlHe JTy’KHOCTH, Aakie Ha moapy4jy ertuke. [IpaBHa oOaBe-
3a je Tako yTeMeJbeHa Kao MOpajiHa Ay>KHOCT, a HE Ka0 MCTUHCKA IpaBHA
obaBe3a. (1932)

31
Mopast 3axTeBa Ja Y0BEK CBOjy JYKHOCT BpIM M3 ocehiama TyKHOCTH,
MpaBo IOMyINTa U aApyre moodyme. (1932)

32
[TpaBo MOXe M3BECTH CBOj€ BAKEHE CaMO M3 Ba)KCHa MOpaja, MPaBHH
HPOIMCH JIOCHEBajy /0 BaKEHa CaMO THME IITO MX MOpajHa JIMYHOCT
nprcBaja cebu kao ernuke Hopme. (1914)

33
Mopaui je, ¢ jeHe CTpaHe, CBpXa IpaBa H, Oalll 3aTo, OCHOB BeTOBOT 00Be-
3yjyher Baxkema, ¢ n1pyre crpane. (1932)

34
Baxeme npaBa 3aCHOBaHO je Ha MOpaJy, jep je CBpxXa IpaBa yCMepeHa Ka
MOpanHoOM HubYy. (1947)

35
TuMe mITO TPaBO ONAKIIaBa MOPAIHOCT — OHO je y MCTH MaX OTekKasa.
(1914)
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36
[IpaBo je camo moryhHocT Mopana, a 6amr 3aTo U MOTYhHOCT He-Mopala.
[IpaBo Moxke Mopas camo omoryhaBaru, a He M3HylUBaTH, jep MOpaIHU
YUH, 110 HY>KHOCTH T10jMa, MOJKe OMTH caMO YHH CJI0007€e; HO, IOIITO Tpa-
BO MOKE MOpall camo oMoryhaBaru, oHO Hen30exHO Mopa omoryhaBaru u
He-mopai. (1932)

37
Je3uk 3akoHa ce HUKana Hehe MOhM M3jeTHAYNTH C je3UKOM HOBUHA, KEHH-
re, mpomerta. OH je LIKPT je3UK KOjU He Kake HUjEAHY CYBHUIIHY Ped, OIIop
Je3UK Koju 3amoBejia 0e3 oOpasiarama, XJaJlaH je3uK KOjU C€ HHKaJ He
y30yhyje, 1 y CBUM THM 0COOCHOCTMMA OIPaBIaH Kao ¥ OWUJIO Koja Apyra
ctuicka gopma. (1922)

38
Benuka 3akoHO/maBHa Jlena nMajy 00n4aj 1a ca coboM JoHeCy MPUBPEMEHN
MIPEKHI IPaBHOT pa3Boja. (1929)

39
Camo Oyheme n yuBpmhuBame MpaBHE CBECTH MOTY CTBOPUTH IOY3IaHO
JEMCTBO IIpaBHOT MoHamama. (1932)

40
Perkoct moOpo m3oOpaxkeHor npaBHOT ocehama He ofjarimaBa ce camo
TUME IITO TakBO ocehame mopex cede 3axTeBa UCTO Tako J0Opo m300pa-
JKEHY CaBeCT; IITaBHILE, TOME jOoll JONMPUHOCH TO HITO NpaBHO ocehame,
MOTIIYHO JPYKYM]€ O] CABECTH, IIPETIOCTaBIba OKPEeTaH UHTEICKT. (1914)

41
Benukor Oopiia 3a mpaBo KapakTepuiie ocoOeHa MellaBuHa XJiafgHohe u
JKapa, HHTEJIEKTyaIn3Ma, KOjH jeIHHA OHO TOjeIMHATHO MOKE y3nuhu 10
OIIIIITOCTH ¥ TaKO O TOME JOHOCHUTH IIpaBelHE CY/IOBE, U CTPACTH, KOja arl-
CTPaKTHYy MHCAO0 IpaBle jelnHAa MOXKE TTOHOBO HCITYHUTH JEIaTHOM Ba-
TPOM MHAMBUAYATHOT XKHUBOTa. (1914)

42
[IpaBHO ocehame 3axTeBa XUTAp JyX KOJHU MOXKE MPEIIA3UTH O] ITOCEOHOT
Ka OINIITEM U O OIIIITEr MOHOBO Ka moceOHoMm. (1932)
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43
Wneannu musb ocraje aa ce nmpaBHo ocehame u caBect j0Beay y Melyco0-
HY PaBHOTEXY, /Ia C€ MOPAIIHO HCIYHhaBame Ay)KHOCTH CXBATH Kao HajBH-
M [[Jb [IPaBa M Jia Ce MPaBO CXBAaTH CaMO Kao IMPaBO J1a Ce UCIyHhaBajy
CBOje MopaiHe ayxHocTH. (1949)

44
Wneja nmpaBa He Moxe OMTH HUjenHA Apyra ocuM mpasgue. (1932)

45
[paBna je amcoiayTHA BPEIHOCT paBHA C HCTHHUTUM, TOOPHM, JICTINM, Ja-
KJIE BPETHOCT KOja je 3aCHOBaHa Ha caMoj ceOH 1 HHje U3BEICHA M3 BUILUX
BpenHocTH. (1947)

46
3a mpaBay BaKH OHO IITO BAKM 32 UCTHHY: OHO HITO j€ LIEIUCXOAHO HUje,
JIOAyIIe, UCTUHUTO (Kao LITO MHCJIH TparMaru3am), ajid je OHO ILITO je
UCTUHUTO, YIPABO KaJ CE MOJKE Pa3BUTH 0e3 0031pa Ha HEKY CBpXY, EMH-
HEHTHO menucxonHo. (1932)

47
[IpaBna je ApyTH BETMKH 3a/1aTaK 1Mpasa; MpBH je, Mel)yTum, mpaBHa CUTyp-
HOCT, MHp. (1929)

48
[IpaBHa CHUTYpHOCT 3aXTeBa Jia C€ Y CBAKOM IPABHOM CIIOPY jeTHOM Kake
TOCIIe/Iiha ped, 1a Ouia ta ped u HeymecHa. (1947)

49
ITo je BuIEe rpaHUIA, TO j€ BHIIE TPAHUYHHUX CIIy4ajeBa, IITO je BHUIIE
TPaHUYHMX CIIy4ajeBa, TO je BHUILIE CIIOPHHUX MUTAma, WITO j€ BHIIE CHOP-
HUX [UTamba, TO je BUIlle IpaBHE HecUrypHOCTH. (1908)

50

[IpaBHa cHUTYpHOCT HHje jeAMHA U HUje OuTydyjyha BpeIHOCT KOjy TpaBo
uMa aa octBapu. [lopen npaBHe CUTYpHOCTH CTYMajy JApyre JIBE BPEIHO-
CTH: TIEJIMCXOJHOCT M TpaB/ia. Y CTYIEBAbY THX BPEIHOCTH, IEIUCXO]I-
HOCT ITpaBa 3a oImTe JoOpo Tpeba Ja CTaBUMO Ha Hocienmke Mecto. [Ipa-
BO HUIIOIITO HHjE CBE OHO ,,IIITO KOPUCTH Hapoxy, Beh Hapomy Ha Kpajy
KpajeBa KOPHCTH caMO OHO IITO je MPaBo, LITO CTBapa MPaBHY CUTYPHOCT
U TexKU 3a npasaoM. (1946)
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51
[IpaBaa uae ucnpen UETUCXOAHOCTA. A U MPaBHA CUTYPHOCT UMa TPE-
HOCT mipef Henucxoanoihy. (1947)

52
He cme ce BepoBaTH 11a je TBp/bha O YBEK U CBY/a HICTOM ITPUPOTHOM IPaBY
YUCTO EMITUPHU]jCKH OMOBPTHyTa Beh 0OMYHIM yKa3WBameM Ha MIAPOJIHKY
Pa3HOBPCHOCT IPaBHUX TOIVIe/[a Pa3INUUTHX enoxa u Hanuja. (1914)

53
Camo je kareropdja MCIPaBHOI, MPABEIHOT IIpaBa ONIITEHIPUXBATIHHBA,
aJ¥ TO HUje HHUjeHa O IheHuX npumeHa. (1914)

54
Ma KonmuKo ce TpaBo, IO CBOjOj CaIp>KUHM, MOIVIO HENpPaBeIHO OOIHKO-
BaTH, jeqHy cBpXy he yBek, Beh cBOjUM MyKHM MOCTOja-eM, UCITYHH-aBaTH:
CBpXY IpaBHE curypHocTu. (1914)

55
ATICOJIyTHO BaKeHh€ MO3UTHBHOT IPaBa je MO3UTUBHO-TpaBHA — aik Oanr
3aT0 U camMoO TIO3UTUBHO-TIPABHA WCTHHA, HCTUHCKH CMHUCA0 TO3UTHBHOT
MpaBa, aJy 3aTo joul He U uctuHa. (1914)

56
[IpaBHM O3UTHBU3aM, TO UIOJOMOKIOHCTBO MOhH, 3HAYHMO je TIpaBHY Jc-
JUMHUYHY T10jaBy pa3no0Jba peajHe MoJuTHKe, Apxkase Mohu. (1919)

57
Hanmo3uTuBHO H, y TOM CMHCITY, TPHPOIHONPABHO BPETHOBAE TO3UTHB-
HOT TIpaBa, HE CaMo IO HEeroBOj (JOPMHU U EHETOBOj caapkuHu Beh u 1o
ETOBOM BaXKEH>Y, HEPA3IBOjJHO je MOBE3aHO Ca CYLITHHOM IpaBHE (HUIIO-
3o0¢uje. (1924)

58
Mucao npupoHOr TpaBa Ouia je 3a0iyna — ajnu je oHa Ousia HajIIozo0-
TBOPHHja 3a0i1y/1a Koja ce Moxke 3aMuciutu. (1929)

59
Joucra je onmuTenpu3HaToO Ja HeMa JAPYror OCUM ,,IPONUCaHOr", , . TI03HU-
TuBHOT TIpaBa. (1929)
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60
[IpuponHo mpaBo yac ciryKu AyOJbeM yuBpIINNBamy MPOMHCAHOT MPaBa,
4ac, yrpaBo 00OpHyTOo, 60pOH MPOTHUB MpoNUcaHOT mpasa. (1932)

61
JpxaBa je Be3aHa 3a CBOje MO3UTHBHO NPABO HAIIO3UTUBHUM, MPUPOJI-
HUM TIPaBOM, MCTHUM TNPHUPOJHOTNPABHHM HAuelIOM Ha KOjeM Ce jeJWHO
MOJKE 3aCHUBATH BAXKCHE CAaMOT TIO3UTUBHOT TipaBa. (1932)

62
[IpuponHo mpaBo ce MOXKE OCTBAPUTH Camo y MPUPOIHOM cTamy. Hacy-
NPOT TOME, COIMjalTHA MOPEJaK je Yy KyITYPHHM 3eMJbaMa Hepa3perrnBo
3aBuCaH of Tpamguije. (1944)

63
Ogo ce, meljyTuM, Mopa AyOOKO YTHCHYTH Y CBECT HapoJa M IpaBHUKA:
Mmory HOCTOjaTI/I 3aKOHU TaKBOT' CTCIICHA HEMIPABEAHOCTU M ONINTC IITCT-
HOCTH J]a UM c€ Mopa onpehm Bakeme, MTaBHIIe, Ja UM ce Mopa onpehn
npaBHU Kapakrep. (1945)

64
Kay 3akoHu CBeCHO MOpHYY BOJbY 3a MPaBIOM, KaJl HIIP. Jby/ICKa IIpaBa Jby-
JIIMa CaMOBOJBHO jeMYe U OpHYY, OH/Ia THM 3aKOHHMa HEJI0CTaje BaKemhe,
OHJ/Ia HApOJ HUje Jy)XaH Jla UM Ce TOBHHYje, OHJIA ¥ NPAaBHULU MOPajy
Hahu xpabpocTu 1a UM oApeKHY NpaBHH Kapaktep. (1945)

65
Mu ce TOHOBO MOpaMO OTIOMEHYTH JbYACKUX TpaBa Koja CTOje W3HAJ] CBUX
3aKOHa, Ha MPUPOIHOM IIPaBy, KOje OAPUYC BAKCHE 3aKOHUMA HEmpuja-
TeJbCKUM TIpema mpasau. (1946)

66
CBOjHM YBEpeHEM ,,3aK0H j€ 3aKOH", TO3UTHBU3aM j€ pa3opykao HeMauKu
NpPaBHUYKU CTaJIC)K MPOTHB 3aKOHA ca CAMOBOJHOM M 3JIOYMHAYKOM CaJp-
*HUHOM. [Tpy TOM MO3UTHBH3aM YOIIIIITE HHUjE Y CTaY Jia BIACTUTOM CHa-
TOM 00pa3IoKH Bakewe 3akoHA. (1946)

67
Tamo e ce 3a MPaBOM YaK ¥ He TEXH, I7Ie CE JeTHAKOCT, KOja YUHHU je3TPo
MpaBJie, CBECHO IMMOPHUYE MIPU YCTAHOBJbABaKY MTO3UTHBHOT MPaBa, TY 3aKOH
HUje HIIP. CaMo ,,HEHCIPABHO MPaBO™, OH je, IITaBHILE, YOIIITE JHUIICH
npaBHe npupose. (1946)
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68
TaMo r1e HenpaBeAHOCT MO3UTUBHOT MIPaBa JIOCTHUKE TAKBY MEpY Ja MpaB-
Ha CUTYPHOCT, KOja je 3ajeMuyeHa TIO3UTHBHUM IIPaBOM, y OJJHOCY Ha Ty He-
MPaBeIHOCT YOIIIIITE BUIIE HEMA TEKUHE, Y TAKBOM CIy4ajy HENpaBelHO
MO3UTHBHO TPaBO MMa J1a y3MaKHe rpen npaBegrornthy. (1947)

69
CaMo mpaBHA CHTYpHOCT MO)K€ TOAYIHPATH MPABHO Ba)KEH€ HEUCIPaB-
HOT [IpaBa, ajii C€ MOTY 3aMUCIIUTH CIIy4ajeBH y KOjUMa Cy HEUCIIPAaBHOCT
NpaBHE CaAP)KUHE, IeHA HEMPABEIHOCT MIIM HELEIMCXOAHOCT, TAKBOT CTE-
NeHa Jja, HaCyNlpoT TOME, BPEAHOCT MPAaBHE CUTYPHOCTH, 3ajeMUCHE BayKe-
HEM jEIHOM TIPOIMCAHOT TpaBa, He MoXe UMaTH TexkuHe. (1932)

70
[TpaBHM TO3UTHBH3aM, KOjU C€ Marhe WM BUILE ITPE/Iajy Ha CBUM KaTeapa-
Ma, HaBHKAo je MPaBHUKE HA TO Aa CBaKy Ap>KaBHY BOJbY Y (DOPMH 3aKOHA
npu3Haje kao mpaso. (1948)

71
JleMoKpaTHja je, U3BECHO, J0OPO BPEIHO XBaje, aau je MpaBHA JIp)KaBa
Kao JTHEBHM XJie0, Kao BOja 3a muhlie ¥ Ba3yX 3a Jucame, U HajOoJbe Ha
JIEMOKpATHjH je YIPaBO TO IITO je caMO OHA IMOJICCHA Jia OCUTypa MPaBHY
npxaBy. (1946)

72
3aKOHOJ]ABCTBO je TIOBEPEHO 3aKOHOJABIYy CaMO I0J] YCJIOBOM Jla Camor
cebe moaBpHE BIagaBuHU 3akoHa. (1934)

73
[ToTrpeba je mpaBHUYKOT MO3MBA JIa CE€ Y CBAKOM TPEHYTKY MCTOBPEMEHO
OyJie CBECTaH CBOj€ Y3BHUIIICHOCTH U CBOj€ TyOOKe CyMEHUBOCTH. (1947)

74
Hama npaBaummMa je qocylheHo OHO HajTEXKe: Aa BEPYjEMO Y CBOj KUBOT-
HU TI03MB U Ja UIIaK yjelHO, y HEKOM HajayOJheM ciojy Hamier 6uha, yBeK
W3HOBa CyMBbaMo y mera. (1929)

75
Benuka cymmana y HayKy U BpeIHOCT TIpaBa, jenan Toinctoj, jenan JJomuje,
jenan Anaron ®@panc a rako u Kupxman, 3a Oyayher npaBHHKa Cy HENpo-
LECHHUBY ONOMHIbAUM 3a camoocBelhuBame. Jep, 1o0ap MpaBHUK MOXeE
MOCTaTH caMo OHaj KOju je ca phaBom caperrhy npaBHHK. (1949)
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76
Camo 00pa3oBaH YOBEK MOYKE YUCTHHY OUTH BasbaH MpaBHHK. (1929)

77
[IpaBHUK Ka0 HayYHMK HE CME HUILITA CMaTPaTH pa3yMJbHBHUM IO CEOH.
(1907)

78
[TpenemBame JIOTHYKOT €IEMEHTa Y IPaBHOM METOJLY JIeJIU CIIy4ajHOT O
pohenor npasuuka. (1904)

79
Pan mpaBHUKa je paj pa3yma, OBJIaJaBambe PACIIMHYTOM 30PKOM JbYICKUX
oJHOCa MToMOhy omTpuHe jacHuX mojmosa. (1919)

80
[TpaBHM mOpenak MOXKE KMBETH CaMo aKo Cy oApeheHn wiaHoBH TpaBHE
3ajeTHHIIEC UCITYEEHH HEe CaMO CBOJUM MOCEOHMM MHTEPECOM HETO U TpaB-
HOM cBemrhy Koja JIe)KH Yy OCHOBH TOT TopeTka. (1947)

81
HeusocraBHOj CylITHHM TpaBHE HayKe NMpHUMaja TO IUTO Xohe aa BUIU
camo nojenuHadHo ApBehe a He u mymy. (1932)

82
[IpaBHO MULIIJbEHHE 3aXTEBA J1a CE YOBEK 0aBH CaMO HajKOHKPETHUjUM KH-
BOTOM, a HIIaK, OTIET, CaMO heTOBUM HajarcTpakTHUjuM obprcuma. (1932)

83
C jenHe ctpaHe, mpaBHa (uio3oduja je MOJUTHYKA CTpaHadyka OopOa
TpPaHCIOHOBaHa y cdepy ayxa, ¢ JApyre CTpaHe, MOJIMTUYKA CTpaHavKa
6opba ce yjeqHO MoKasyje Kao BeIMYaHCTBEHA MpaBHO-(uiIo30(cka -
ckycuja. CBe BelMKe MOJMTHYKE NMPOMEHE MPUIPEMUIIA je HIM MpaTuiia
npaBHa ¢puno3odpuja. Ha moyerky je crajana npaBHa Gpuinozoduja, Ha Kpajy
peBonynuja. (1932)

84
[IpaBHa ¢unozoduja kao PyHKIMja TEOPUjCKOT yMa cTaBjba cBe Moryhe
npeaMeTa BpeHOBamba Ha M300p MPAKTUYKOM yMY TOjEeAMHIA, JaKie He
CaMo FETOBOM Haxolemy HET0O U HeroBoj caBecTH. (1914)

169



APXUB, 2/2025 - I'vcmas PA/[EPYX — IIpasnu agopusmu
(cmp 159-170)

85
YucTo eMIMPUCTHYKA OIINTA HAyKa O MPaBy je eyTaHas3wja MpaBHE (QHIIO-
3o0¢uje. (1914)

86
[Mopen maremarvke W JATUHCKOT je3HMKa, HUINTA HUjE TAaKO TOJIECHO Jia
o0pasyje 3a JIOTHYKO MHUIIJBEH-E Kao TpaBHa Hayka. (1924)

87
ITyko ciy4ajHO 3HaKE HUT/IE HUjE OMACHHU]E TOJIN Y TipaBHOj Hay1H. (1920)

88
[IpaBHHYKH CTHI je HCTIPAaBHO M30CTaBJbAHE OHOTA IITO je HECYIITHHCKO.

(1948)

89
OHaj ko Tpeba 1a cTBapa mpaBo Mopa outH decTurt. (1929)

I'yctaB PAZIBPY X
(C memaukor npeBeo

Hanuno H. BACTA)

170



YIIYTCTBO 3A AYTOPE

PanoBu y waconucy Apxus 3a npaste u opyuimeene Hayke ce 00jaBIbyjy Ha
CPIICKOM j€3MKY ¥ NUPHIMUKOM IMHUCMY HJIH EHIJIECKOM jE3UKY.

Yaconuc ce o6jaBibyje YeTHPH MyTa ronuuime. VcTu ayTop HE MOXe na
o0jaBu pax y aBa y3acTolHa Opoja yaconuca, 6e3 003upa Ja Jiu je ped o
CaMOCTAJIHOM WJIM KOayTOPCKOM pajy.

AyTopH cy y 00aBe3u Jia MPIJIMKOM Cliamkha PajioBa JOCTaBe MOTIIHCAHY
1 CKCHUpaHy W3jaBy Ja pajl HHUje IPETXOMHO 00jaBJbEH, OMHOCHO Ja HHje
ped o ayTomarujaty wiu miarujaty. Oopasail u3jaBe MoXe ce Ipey3eTH
ca MHTEpHET cTpaHuIe dacomuca: https:/www.ips.ac.rs/casopis.php?id=6

Panose 3a n3name yaconuca Ha EHIJIECKOM je3UKY ClaTH Ha UMejiI-aape-
cy: arhiv@ips.ac.rs

Hayunu yianak moxxe umatu Hajeuiie 40.000 kapakTepa ca pa3maiu-
Ma, ykibyuyjyhu dycrore. [Ipunukom Opojama KapakTepa U30CTaBUTH
crnucak pedepeHum.

[puirkoM mpoBepe Opoja KapakTepa KOPUCTHTH ONiujy Review/Word
Count/Character (with spaces) y3 aktuBupany onuujy Include textboxes,
footnotes and endnotes.

POPMATHUPAILE TEKCTA

TexcT paga obpaauru y nporpamy Word, ua cnenehn HauuH:

BeIMUYNHA cTpaHule: A4;

maprune: Normal 2,5 cm;

npopen u3Mehy pemosa y TekcTy: 1,5;

npopen u3Mehy perosa y dycHoTama: 1;

BEJIMYMHA CJIOBA Y HAcJIoOBY: 14 pt;

BEJIMYMHA CJIOBA Y TIOiHAcIoBUMa: 12 pt;

BEJIMYNHA CJIOBA y TEKCTY: 12 pt;

BeJIMUMHa clioBa y pycHoTama: 10 pt;

BEJIMYMHA CJI0Ba 3a Taberne, rpadukone u ciuke: 10 pt;
yBJIau€H-€ IPBOT pesia nacyca

[IOpaBHAKE TEKCTA: Justify;

HE IpeaMaTd peyd pyyHO YHOILCHEM LPTULA 32 HACTABaK PeyH
y HapeIHOM pPeay;

e cauysaru pajy ¢opmary .doc.
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l'[puMeHa NMpPpaBOIMMUCHUX IIPpaBUJIa

PanoBe ycxmamut ca Ilpasonucom cpnckoe jesuxa y wuznamwy Martwuie
cpricke u3 2010. roguHe WK 13 KaCHUjUX H3/1akba.
[ToceOny nmaxmwy oOparutu Ha cienehe:

[IpunmkoM npBor HaBoheka TPAHCKPHOOBAHUX CTPAHUX MMEHA
W U3pasay 3arpajiv mopej HaBecTH U ’bHX0BE 00JIMKE HAa U3BOPHOM
jesuky y kyp3uBy (italic), unp: bbyjopx Tajmc (The New York
Times), Anexcuc ne Toxsun (Alexis de Tocqueville).

[lojenvHe ommTeno3Hare cTpaHe H3pa3e IUCaTH CaMO Ha
W3BOPHOM je3HKY Yy Kyp3HBY, HIp. de iure, de facto, a priori, sui
generis AT/

3a HaBoleme n3pa3a WK HUTUPAba Ha CPIICKOM j€3UKY KOPUCTHTH
HaBOJHHUKE KOjU CY CBOJCTBEHH CPIICKOM je3WKy (,A*), a 3a
HaBol)eme WM LUTHpambe Ha EHIVIECKOM WM JPYTOM CTPaHOM
je3MKy KOPHCTHTH HaBOJHHMKE KOjH Cy CBOJCTBEHH TOM jE3UKY
(“A”).

Yrnactom 3arpaaom || o3HauaBatH: 1) CONCTBEHU TEKCT KOjH Ce
ymehe y Tyhu TekcT; uiu 2) TeKCT Koju ce ymehe y TEeKCT Koju je
Beh omehen oGrom 3arpamom.

HpTy nucaru ca pa3MakoM TIpe U Mocie Wi 0e3 pa3Maka, HIKaKo
ca pa3MakoM caMo Ipe MM caMo MocJe.

3a HamIaIIaBame M0jeAMHUX PEUH HE KOPUCTHUTH 1ojiebsbaHa cIoBa
(bold), HuTn mogBy4eHa cnosa (underline) Beh HCKIbYYMBO Kyp3uB
(italic) wnu HAaBONHWKE W TONyHAaBOMHHUKE (A’ Ha CHIVIECKOM

JE3UKY).

VY tekcty je moryhe KOPHUCTHUTH HajBHINE TPU HHBOA TOJHACIOBA, HA
cienehu HaumH:
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1. ITOJJHACIJIOB ITPBOI' HUBOA
1.1. IlogaacmoB apyror HUBOA
1.1.1. [loonacnos mpehee Hugoa

Hayunn unanak ¢opmaruparu Ha cnenehn HadwH:

Hme u [IPE3UME npeoz aymopa*
Yemanoea 3anocnerwa

* dycHora: apunujanuja, umejia-agpeca u ORCID 6poj ayTopa.

Hme u [IPE3UME opyzoe aymopa**
Yemanosa 3anocnerwa

** @ycHoTta: apuinjannja, nmeji-aapeca 1 ORCID 0poj aytopa.
HACJIOB PAJIA***

**% @ycnora: [lo morpeOm, HaBecTH jeman on ciexehux (wnn
CIIMYHUX) TofaTtaka: 1) Ha3uB 1 Opoj MpojeKTa y OKBUPY KOr'a je WiaHak
Hamucas; 2) 1a je pajJ NpeTXOAHO M3JIOKEH Ha HAYYHOM CKYIy y BHUAY
YCMEHOT CaOIlITeha MOl HCTUM WIIM CIIMYHMM HAa3WBOM; MJIH 3) 1a je
UCTPaXUBamkE KOje je MPEeACTaBJbEeHO y pajay CIPOBEACHO 3a morpede
u3paje JOKTOPCKE AUCEepTalrje ayTopa.

Caxerax
Caxerak, oouma oz 100 1o 200 peun, cagpKu IpeaAMeET, b, KOpUIIheH!
TEOPHjCKO - METOJIOIOMIKH MPUCTYII, PE3YITaTe U 3aKJbYUKe paja.
Kibyune peun: Mcnop Tekcra cakeTka HaBECTH O] IET A0 JIECET
KJbYYHHX peyu.
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Ha kpajy pana, HakoH crniMcka KOopHIIheHe JHUTepaTrype, HaBeCTH UME U
Ipe3uMe ayTopa, HACJIOB pajia, CaXETaK M KJbYyYHE PEdd Ha CHIVIECKOM
je3uKy Ha cienehn HauWH:

First Author

Second Author

TITLE

Resume

Keywords:

HAYYH IUTUPAIBA

Yaconmc Apxus 3a npasme u OpyuimeeHe Hayke KOPUCTH IETHUMHYHO
MoaudukoBaH YuKaro CTWI LUTUpPama, IITO MOIpasyMeBa HaBoleme
oubmmorpadceke napeHTese (3arpaae) no CUCTeMy ayTop—IaTyM y TEKCTY,
Kao ¥ crucak ped)epeHiy ca myHuM OubimuorpadckuM rmojanmMa HaKoH
TEKCTa pajia.

bubnuorpadcka napeHTe3a ce 10 MpaBUIy HABOIU HA KPajy PEUCHHUIIC,
[pe HHTEPIYHKIMJCKOT 3HAKa, M CaApXH MPEe3UMe ayTopa, TOIUHY
objaBpuBama M onrorapajyhu 6poj crpana, mpema cieachem mpumepy:
(Iapuesnh 2023, 15).

Kana ce y jenHoj mapaHTe3n HaBOIW BHIIE ayTopa, peepeHIie 0BOjUTH
taykoM u 3ape3om: (Ilamumh 1958; JoBanosuh 2015)

Kana ce y jenHoj mapaHTe3M HAaBOIM BHIIE Jella UCTOT ayTopa, HABECTH
Ipe3uMe ayTopa, a 3aTUM TOIMHE H3/1ama PA3IHIUTHX peepeHIy 1o
penocieny oj HajpaHUje 0 HAajHOBHjE U OJBOJUTH HUX 3apE30M, OJHOCHO
TAYKOM U 3ape30M Kaza ce HaBoxu 0poj crpana: (Crenuh 2012, 2015) win
(Crenmnh 2012, 30; 2015, 69)

[Monmarke y 6ubnuorpadckoj mapeHTe3n U CIUCKy pedepeHIr HaBeCTH Ha
JE3WKY W IIICMY Ha KOMeE je pedepeHIia o0jaB/beHa. Y HaCcTaBKy ce Hallase
npaBWwia W MpUMepH HaBohemwa Oubmuorpad)ckux momaTaka y CIHUCKY
pedepenIu u y TEKCTy.

174



Monorpagpmuja

Jeoan aymop — llpesume, ume. l'onuna uznamwa. Hacnos. Mecto nznama:
n3aaBad.

e [lerpoB, Brnaman. 2007. Enenecku ycmas. beorpan: CiryxOeHH
IJIACHUK.

(ITetpos 2007)

e Loewenstein, Karl. 1965. Political Power and the Governmental
Process. New York: University of Chicago Press.
(Loewenstein 1965)

Hea aymopa — Ilpesnme, ume u npesume, ume. loguna uznamwa. Hacnos.
MecTto u3nama: n3aaBay.

e llnuhIlonog, [opaanau [TaBnosuh, Hophe. 2003. Jlexcuxon jasHux
@unancuja. Beorpan: 3aBox 3a yHanpeheme M pEeHTAOMIHOCT
MOCIIOBAabA.

(Mnuh ITonos u [TaBnosuh 2003)

e C(Craig, Paul & De Burca, Grainne. 2020. EU Law: Text, Cases
and Materials. Oxford: Oxford University Press. https://doi.
org/10.1093/he/9780198856641.001.0001
(Craig & De Burca 2020)

Tpu aymopa — Ilpezume, ume, npe3uMe, UMe U Ipesume, uMme. lonuHa
u3namwa. Hacnos. Mecto nznama: n3aBad.

e Jansky, Libor, Murakami, Masahiro & Pachova, Nevelina. 2004.
The Danube: Environmental monitoring of an international river.
Tokyo: United Nations University Press.

(Jansky, Murakami & Pachova 2004)

Buwe 00 mpu aymopa — llpe3ume, ume, npesume, uMe, mpe3uMe, UMe
u npesume, ume. lonuHa wmsnamwa. Hacnos. Mecto u3gama:n3jaaBad.
[IpunukoM TapaHTe3W HABECTH IPBOT ayTopa M CTaBUTH CKpaheHuIry
A Ip.” Kaza je y MATamky U3BOP Ha CPIICKOM, OMHOCHO “‘et al.” kama je y
MUTaky W3BOP HA CHITIECKOM je3HKY.

e MwmcasmeBuh, bojan, Bapumman, Cama, Jlutpuuus,
Anexcannpa, JoBanoBuh, Aunpujana u bmarojesuh, bpanaumup.
2017. Komenmap 3akona o jagHO-npUSAMHOM NAPMHEPCMEY U
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KoHyecujama: npema cmarsy 3akonooascmea 00 7. janyapa 2017.
eoounre. beorpan: CnyxOenu rnacHuk u [IpaBHu daxynrer.

(MumucassseBuh u ap. 2017)

IHornas/be y 300pHUKY

[Ipesume, nve. lonnaa n3nama. ,,HacimoB mommaspa”. Y uMe U mpe3ume
(yp.), Hacnos (6poj cTpaHa Ha KojuMa C€ Haja3HW IOTIIaBJhe). MecTo
H3/1amba; u3aasad.

JoBanoBuh, Munan m Byuwhesuh, [dyman. 2020. ,360pu 3a
HaponHe mocianuke Hapomne ckymmruHe PenyOmuke CpoOuje
1990 - 2020”. ¥ Munan Josanosuh u dyman Byuuhesuh (yp.),
Kaxo, koea u 3auwumo cmo oupanu: Uzoopu y Cpouju 1990-2020.
2ooune (ctp. 583—646). beorpan: MHCTUTYT 32 ONUTHYKE CTY/IH]C
u JIT ,,Ciryx0eHu TTacHuK ",

(JoBanosuh u Byuunhesuh 2020)

Lindahl, Hans. 2006. “Constituent Power and Reflexive Identity:
Towards an Ontology of Collective Selthood”. In Martin Loughlin
& Neil Walker (eds.), The Paradox of Constitutionalism (pp.
9-24). Oxford: Oxford University Press.

(Lindahl 2006)

YnaHak y HAy4YHOM 4acONMUCy

IIpesume, nme. Iomuna wsnawa. HacnoB wnanka. Hacnoeé uaconuca,
BonyMeH (6poj), Opoj cTpana Ha kojuMa ce Hanasu wiaHak. DOI 6poj.
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JoBanosuh, Munan. 2019. [IpaBo Ha TOMUTHYKO YAPYKHBAKHE U
OCHHBAHC MOJIUTHYKHUX cTpaHaka y CpOuju — mpoOiieMu U TuiieMe.
Apxue 3a npasne u opywmeene Hayke, 114 (1-2), ctp. 31-51. doi:
https://doi.org/10.22182/apdn.122019.2

(JoBanoruh 2019, 41-42)

Ellwood, David W. 2018. Will Brexit Make or Break Great Britain?
Serbian Political Thought, 18 (2), pp. 5-14. doi: 10.22182/
spt.18212018.1.

(Ellwood 2018, 11)



Ennuxionenuja u pe4yHunu
Haegeoen je aymop/ypeonux - llpesnme, ume (yp). lonuna m3nama. Hacnos.
Tom. MecTto n3nama: u3aasad.

e Jerkov, Aleksandar (Ur). 2010. Velika opsta ilustrovana
enciklopedija Larrouse: dopunjeno srpsko izdanje. Tom V (S-Z).
Beograd: Mono i Manjana.

(Jerkov 2010)

Huje naseoen aymop/ypeonux - Hacnog. l'onuna nznama. MecTo n3nama:
n3/1aBay.

e Webster’s Dictionary of English Usage. 1989. Springfield,
Massachusetts: Merriam - Webster Inc.

(Webster’s Dictionary of English Usage 1989)

JloxTopcka nucepramnuja

IIpesume, ume. logmna wusnama. Hacrnos OJucepmayuje. JloKTOpCKa
mucepranyja. Ha3us yHuBep3nuTeTa: Ha3uB (QaxynTeTa.

e bypcah, Jlejan. 2019. Yrtunaj uneonoruje moJIUTHYKUX MapTHja
Ha jaBHY MOTPOLIKHY y OHMBIIMM COIMjaTUCTUYKHM JIpiKaBama.
JlokTopcka amcepranuja. YHuUBep3uteT y beorpamy: daxymrer
MTOJIUTUYKHX HayKa.

(Bypcah 2019, 145-147)

e Cartwright, Andrew L. 1999. Implementing land reform in post-
Communist Romania. PhD thesis. University of Warwick: School
of Law.

(Cartwright 1999)

Yunanak Y AHEBHUM HOBHHaAMa UJIH MCPUOAUIHHUM HaCOMMUCUMA

Haegeoen je aymop/ypeonuk - Ilpesume, nme. ['onnna uzngama. ,,Hacnos
ynanka”. Hasue nosume unu yaconuca, Opoj CTpaHe Ha K0joj ce Haa3u
YJIaHaK.

e AsakymoBuh, Mapwujana. 2019. ,,IInatan pazpean—2021. roqune”.
Tlonumuxka, ctp. 9.

(ABaxymoswuh 2019)
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Huje naseden aymop - Haszue noeune unu yaconuca. l'oguHa wznama.
,,HacioB uiaHka”, Opoj cTpaHe Ha KOjoj Ce HaJla3y 4iaHaK.

e New York Times.2002. “In Texas, Ad Heats Up Race for Governor”
p. 15.

(New York Times 2002)

Pedepenna ca kopnopaTuBHUM ayTOPOM

Hasus ayropa [akponum, no notpebu]. l'oguna uznama. Hacnog uzdarea.
Mecto u3gama: u3gasad.

e MuHucTapcTBO 3a eBporicke uHTerpanuje PemyoOnuke CpOwuje
[MEUPC]. 2018. Boouu 3a xopuuwhere EY ¢onoosa y Cpouju.
Beorpaa: MuHuCTapcTBO 3a €BpOIICKe MHTerpanuje PeryOnuke
Cpbmje.

(MEUPC 2018)

e International Organization for Standardization [[SO].2019. Moving
from ISO 9001:2008 to ISO 9001:2015. Geneva: International
Organization for Standardization.

(ISO 2019)
PenpuHT u3nama

IIpe3ume, ume. [l'onuna npeor n3namwal l'oquna penpuHT u3gama. Hacnos.
Mecto npBor u3nama: u3naBad npBor uigama. Hamomena ,,Penpunt® na
je3UWKy M mucMy pedepeHiie, MeCTo u3llamba PEIpPUHT W3/arma: WU3aBad.
Hamomena omaxie cy mutatu y TEKCTy Ipey3eTH.

e Muxamyuh, CreBan. [1937] 1992. Bapawa: 00 najcmapujux
epemena 0o oanac, tpehe wsmamwe. HoBu Canx: ®DortoTurcko
mname. Penpunt, beorpan: bubnamoreka rpaga beorpana.

(Muxaymuh 1992)
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IloceOnu cayuajeBu pedepeHunpama

Buwe pegpepenuyu ucmoz aymopa

- Ucmu aymop, pasnuuume cooune — Y nuteparypu peharn npema roauHu
n31ama, MOYEBIY Off HajpaHuje.

Crermuh, Mumnomup. 2012. CpOuja kao peruoHaNHA ApKaBa:
PEHHTETPAIMOHU FeOTIOIMTHYKY IPUCTYT. Hayuonannu unmepec,
14 (2), ctp. 9-39. doi: 10.22182/ni.1422012.1.

Crerruh, Mwmomup. 2015. ,Ilosumuja CpOuje mpem modeTax
Benukor para ca cranoBumTa IlpBor u Jlpyror 3akoHa
reononutuke” Y Munomup Crenuh u Jbyoonpar I1. Puctuh (yp.),
Cpouja u eeononumuuxe npunuxe y Esponu 1914. cooune (ctp.
55-78). Jlajkomail: I'pajcka Oubnuoreka; beorpam: MuHcTuTyT 32
TIOJINTUYKE CTYIH]E.

- Ucmu aymop, ucma 2oouna — Pehatu npema a30y4HOM MM aOe1ieTHOM
pemocneny TOYETHOr cioBa HasuBa pedepenne. [lopex romune
00jaBJpMBam-a CTABUTH ITOYETHA CJIOBA a30yKe MiTH aberiesie Koja ce KOPHUCTE
u 'y oubmmorpadckoj mapeHTe3u.

I'ahunosuh, Pamocnas. 2018a. Bojua HeyrpanHocT u OymyhHOCT
Cpobuje. lonumuxa Hayuouanne 6esdveonocmu, 14 (1), ctp. 23 —
38. doi: 10.22182/pnb.1412018.2.

(I'ahwmroBHh 2018a, 25)

I'ahunosuh, Pagocnas. 20186. Mraoa bocna, npyro NONMymHEHO U
m3MemeHO n3name. beorpan: Evro Book.

(I'ahunosuh 20186)

- Ucmu aymop xkao camocmannu aymop u kao koaymop — Y JIUTepaTypu
MIPBO HaBECTU pedepeHiie y KojuMa je caMOCTallHH ayTop, a 3aTHUM OHE Y
KOjHMa je KoayTop.

Crojanosuh, HBophe. 2016. ,IloctmopepHH3aM y APYHITBEHHM
Haykama: crame mnapagurme”. Y DBophe CrojanoBuh m Mumrko
[lyBakoBuh (yp.), [ToctmMonepHam3aIija cpricke Hayke: TOTUTHKA
MOCTMOJICPHE/TIOTUTHKA MTOCIIe TOCTMOIepHE, CpreKa notumudxa
Mmucao, mocebHO wu3mame, crp. S5-35. doi: 10.22182/spm.
specijal2016.1.
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CrojanoBuh, bBophe u XKusojurn Dypuh. 2012. Anamomuja
cagpemene opoicage. beorpan: IHCTUTYT 3a MOJIUTHUKE CTyHUje

IToceOHU cayuyajeBu HaBohema OubIMOrpadgcke napenrese

[Tocebnu ciyuajeBu HaBolema OubIHOTpadCKe mapeHTese cy:

180

)

2)

3)

4)

Hasohewe npesumena aymopa y oxeupy peuenuye — lomnny
M3Iama CTaBUTH Y 3arpaay HakoH HaBolema mpe3nMeHa, a Opoj
CTpaHe Ha Kpajy pedeHuIle y 3arpaay. 3a pedepeHily Ha JIaTHHUIU
WM CTPAHOM jEe3WKy Y 3arpajd HaBeCTH U MPEe3uMe ayTopa.
YKOJIMKO c€ UME CTPAHOI ayTOpa HABOAM y PEUCHHIIU TIO TPBU
YT, HAKOH HaBoOlewa, y 3arpajiy, HABECTH HErOBO UME 1 TIPE3UMe
Ha M3BOPHOM JE€3WKY, a 3aTUM Yy HOBOj 3arpamu pedepeHnuparu
TOIMHY W, TI0 TIOTPeOH, CTpaHy:

,»CtaB Ilerposa (2007) o Eameckom ycray, ...”" (30).

»PyBeH Xasan u ['mpeon Paxar (Hazan & Rahat 2010)
u3HOCE Te3y...”

»lako, Mareu [loran (Mattei Dogan) (2013) mnojam
JIETUTUMUTETA Be3yje 3a MOJUTUIKH CUCTEM. ..”

Haeoherwe npesumena aymopa y okeupy peueHuye npe yumama
u3 pepepenye — Hakon HaBohemwa npe3umMeHa, y o6uonuorpadckoj
TMapeHTE3! HABECTH TOIMHY U OpOj CTpaHe, a 3aTUM HABECTH ITUTAT.

Kao mro Cy6otuh (2010, 45) naBoau: ,, ... 7
Mupmajmep (Mearsheimer 2001, 57) uspuuuro TBpIu: ,,

Hasoherwe uzpasa ,,6udemu”, ,, ynopedumu” u ci. - I3paze ynetn
y 6ubnuorpadcky napenresy.

(Bunmeru Ilerpos 2007)
(Crermmh 2015; ynopenutn Kuexxesuh 2014)

Cekynoapna peghepenya - Y Onbmuorpadckoj mapeHTEe3u TPBO
HaBECTH TIpe3nMe ayTopa, TOAuHy W Opoj CTpaHe TIpHUMapHe
pedepeHiie, 3aTUM ,,[IMTHPAHO y:” U TPE3UMe ayTopa, TOJUHY
u Opoj crpaHe cekyHaapHe pedepeHie. Y CHUCKy pedepeHin
HAaBECTH CaMO CEKyHIapHY pedepeHiy.



,,-JOM TIPUJIMKOM Heonnbepanan3aM ce o1 cTpaHe Hajseher
Opoja meroBux mporaronucra Hajuenthe oxapehyje kao
MOJIMTHKA CJIO00IHOT TPIKHUILITA KOja 0Xpadpyje nmpuBaTHE
(upme 1 mobospIIaBa U300p MOTpOIIaYMMa, pasapajyhu
IIPH TOM "HECTIOCOOHY, OMPOKPATCKY W MAPa3UTCKy BIIATY
KOja HUKaJia He MOXKe YpaJIuTH HHIITa 100po, 6e3 003upa
Ha meHe qoope Hamepe’” (Chomsky 1999, 7 nmutupaHo y:
Bypuh u Crojangunosuh 2018, 47).

uTnpame NpaBHUX aKara

Y 6ubnuorpadckoj mapeHTe3n HABECTH YIaH, CTaB U TAYKy WK naparpad
kopurihewem ckpahenuna ,,ui.”, ,,c1.”, ,,Ta4.”, ,,Art.” ,para.” u cJ.

3aKOHU M APYTH NPONUCH

Hasup akra [akpoHuMm, 1o notpedu], Hazus cayocbenoe enacuna, 0poj
WM MHTEPHET ajipeca M JaTyM MOCJeamker npucryna. JlerajbHu noaamu
0 TPaBHOM TIPOIUCY CE HABOJE CaMmoO Y CIIHCKY pedepeHir, HE U Yy
Ooubmorpadckoj mapeHTe3u.

YcraB Perryomuke Cpbuje, Crnyorcoenu enacnux PC 98/06.
(Ycras Penyomnuke Cpowuje on 2006, 4. 33)

3aKoH 0 OCHOBaMa CHUCTeMa 0Opa3oBama u BacruTtama [3OCOB],
Cnyocoenu enacnux PC 88/2017, 27/2018 — np. 3axkon, 10/2019 u
27/2018 — mp. 3aKOH.

(30COB 2019, un. 17, ct. 4)

An Act to make provision for and in connection with offences
relating to offensive weapons [Offensive Weapons Act], 16th May
2019.

(Offensive Weapons Act 2019)

3amtutHUK rpahana PenyOnmuke CpOuje [3amruTHuk rpahanal,
Munuseme 6p. 15 -3314/12, 22. okrobap 2012.

(3amrrutHuk Tpahana, 15-3314/12)

Regulation (EU) No 182/2011 of the European Parliament and
of the Council of 16 February 2011 laying down the rules and
general principles concerning mechanisms for control by Member
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States of the Commission’s exercise of implementing powers, OJ
L 55,28.2.2011, p. 13— 18.

(Regulation 182/2011, Art. 3)

e Parliamentary Assembly of the Council of Europe [PACE], Doc.
14326, Observation of the presidential election in Serbia (2 April
2017), 29 May 2017.

(PACE, Doc. 14326, para. 12)

Cyacka npakca

Bpcra akra m Ha3uB cyna [akpoHHM cyaa], Opoj mpeaMera ca JaTyMOM
JIOHOIIICHa, HA3UE N OPO]j CITy>)KOSHOT TJIACHWKA WIIH JIpyTe MyOInKaIuje y
KOMeE je mpecya 0o0jaBjbeHa — ako je JOCTYITHO.

e Omryka YcraBHor cyna Pemyonuke Cpouje [YCPC], 1Va-2/2009
oxn 13. jyna 2012. romune, Cnyacoenu enacuux PC, 6p. 68/2012.

(Omnyka YCPC, 1Va-2/2009)

e International Court of Justice [ICJ], Application of the Interim
Accord of 13 September 1995 (the Former Yugoslav Republic
of Macedonia v. Greece), Judgment of 5 December 2011, 1.C.J.
Reports 2011, p. 644.

(ICJ Judgment, 2011)

e Pronina v. Ukraine, No. 63566/00, Judgment of the Court (Second
Section) on Merits and Just Satisfaction of 18 July 2006, ECLI:C
E:ECHR:2006:0718JUD006356600.

(Pronina v. Ukraine, 63566/00, par. 20) nmu (ECHR, 63566/00,
par. 20)

HI/ITI/IpaH)e APXHUBCKHUX U3BOpa

HasuB ycranoBe [akpoHuM win ckpaheHr Ha3uB|, Ha3uB win Opoj ponma
[akpoHMM MM ckpaheHW Ha3uB], KyTuja, Gacuukia (YKOJIUKO MOCTOjH),
curHarypa, ,,Ha3uB nokymeHrta” (ako HeMa Ha3uBa, JaTd KpaTak OIUC
OJITOBapameM Ha NMuTama: ko? kome? mra?), MecTO M J1aTyM JOKyMEHTa
WJIH H.J. aKO HHje HaBEACH JaTyM.

e Apxus Cpbuje [AC], MU, K-T, ¢. 2, r93/1894, ,M3Bemraj
MuHHCcTapcTBa HMHOCTPAHUX Jiela O IIOCTaBJbalby KOH3Y’Ia”,
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beorpan, 19. ampun 1888.
(AC, MU/, K-T, ¢. 2)
(AC, MU/, ¢. 2) — ako je mo3HaTa caMo (acIikia, a He U KyTHja.

Dalhousie University Archives [DUA], Philip Girard fonds [PG],
B-11, f. 3, MS-2-757.2006-024, “List of written judgements by
Laskin,” n.d.

(DUA, PG, B-11, f. 3)

InTupame HHTEPHET N3BOPA

[Ipe3ume, nMe WM Ha3UB KOPHOPATHBHOT ayTopa [akpoHuM]. [omuna
o0jaBJbrBarka WIX H.J. aKO HE MOXKE J]a Ce YTBP/M TOANHA 00jaBIHHBAMA.
,»HacloB cexmuje wiu crpaHe yHytap cajra.” Hasue cajma. VIHTEpHET
azapeca (Jarym nocneamer npuctyna).

Bilefsky, Dan, and Ian Austen. 2019. “Trudeau Re-election
Reveals Intensified Divisions in Canada.” The New York Times.
https://www.nytimes.com/2019/10/22/world/canada/trudeau-re-
elected.html (21.4.2020.)

(Bilefsky and Austen 2019)

Tanjye.2019.,,EBporicka ceemupcka areHiija nosehasa onmose*.
http://www.tanjug.rs/full-view1.aspx?izb=522182. (28.11.2019)

(Tanmjyr 2019)
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